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OR THE 


TOUCHING 


Matters Criminal. 


A VS CRIMINIS, or che Obliz 
gation of Crime, is whereby a Subs 
je& for a Deli, or Offence againſi 
the Imperial Crown of England, is 
obnoxious, and liable to puniſh= 
ment. And a dclict, or offence is, whereby 
the King, and Commonwealth ( which make 
but one iy are injured, 

Of Offences, commonly termed Pleas of the 
Crown, ſome are PPRaren mediatly againſt 
the Crown (though not principally, yer con- 


to be committed againft the King Himfelf, 
who. is Head of the Common-wealth. and in; © ++ 
whom all genera! Injuries reſide, and to. 
whom the Reformation of all Publique wrongs 


The former kind may be divided into 
E omni KY 3 Glaſſes, (Viz 1} 


t. Into ' de that haye Relation fo life it 
lt, ſuch as Homicide, 
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The Law of ENGLAND, 


2, Into thoſe that reſpe& the Body and 
Members, as Battery, Mayhem, and Rape. 
3- Into thoſe that belong to Dominion, or 
property, fuch as Theft,and burning of Houſes. 
The latter kmd do comprehend HigheTrea= 
ſon, Miſprifion of Treaſon, Robbing theKing's 
Treaſure, Bribery, -Extortion, firiking in any 
t the King's Conrts, where He reſides Perſonal- 
, or by Repreſentation, and all manner of 
Breaches of the Publique Peacez ſuch as Con- 
juracions, Routs, Ryots, Afﬀrayes, Duels, Ly- 
bels, and falſe Rumours. Of theſe ſeveral kinds 
in their Order. | 
x. Of thoſe Crimes that are committed medi- 
atly, contra Coronam & dignitatem Regis, 
and do relate to- Life it ſelf, as Homitides. 


In Homicide, are worthy of Obſervation, 


the Etymologie of it, and its general Diviſion, 

Ejt bomicidium, ayes BradGon, hominis Oc« 
ciſio, -ab bomine faGta, fi enim a Bove, Cane, 
vel alia re non dicetur proprie Homicidinm, 
Eft difium Homrcidium, ab khomine, & Cedo. 
quaſi bominis Cedim ; And with Bradon doth 
Concurre in this matter, another anttent Au- 
thor viz. Mr. Horne, whoſe very words arc 
theſe: Homicide eft Occifion de Home per Home 


Mirror.c- fait, car fiſoit per beſte, ou mischeance neſt Ho- 


1.8 egg, 


k 


micide, Thus much' of the Definition, and Ori- 
gination of the word Homicide : As for the 


right diviſion of Homicide, take this as follow- 


eth : Of Hemicides ſome be done. 
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- Touching Datters Criminal. % A 
rc-thought : Of theſe ſome be Felony, as ; 
Man-ſlaughter, and ſome be no Felony 3 OF 
which, ſome be in reſpe& of giving back inevis 
tably in defence of himſelf, upon an affault 
of Revenge 3 and {ome without any giving @»,z, Jnfti 
back, as upon the Afault of a Thiet, or Rob- f, 54, -- 
ber , upon a man in houſe, or abroad. Some _. 
upon the Aﬀault of one, that is under Cuftody, 

| as the Sherif, or Gaoler affaulted by his prifo+ 
ner ſome'in reſpe& that he is an Officer, or 
Miniſter of Juſtice, without any affault in Exc- 
cution of his Office or Lawtul warrant, | 
3- Caſt, fuch as be no Felony , neither 
forethougnt, nor voluntary; as Man-ſlaugh- 
ters by ouſadventure. Having ſhewed the 
Keader 'Sr.\'Eaward Cook's diviſion of Hemicides 
begin with the hrft Branch, vis. Homicids' 
voluntary , and of malice forc=thought , and 
this conteines petit Treaſon. and Murder, 

Treaſon(being derived from Trabir) which _ 
is treacheroufly : :o betray, Trakne betrayed, r petit 
and Trahiſon $4 Contrationem, Treaſon 1s the Treaſon 
betraying, it (elf, it is divided into two parts, 
into High Treaſon, and petit Treaſon: It 
15 called High, or Grand Treaſon 'in reſpect of 
' the Royal Majefty againſt whom it is perpetra- 
ted, and Comparatively-t 1s ſtiled petty Trea- boa fteld;” 
ſon, inreſpect iris committed againſiSubjcdts, . oh _ 

me TY, 7 f, q. © 2.06 
and nfcrior.perſonsz ſo that this petit Trea- 
{on is when wiltul Murder (in the Eftate Oeco- 

#omical, ) is committed upon any Subjed,: by 
one that isin ſabjection; & oweth Faith, Duty, 
and Obedience to the party Murdered; as in 
theſe three Caſes following , which are only 
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The Law of ENGLAND, 


mentioned by-the Statute of 25.: E, 3. C. 2.de 

prodicionibus, and» lixewile by Britton 'Cap.. $. 

O22. | Fav (51-206 

1, Whenaſervant ſlaycth his Maſter : This 
, was-petit Treaſon by the Common Law, for it 


1: A\f, 


appearcth by the Book 12. Aſs.” that a woman 
pl.zo, ſervant killed her Mrs, wherefore ſhe. had 
Judgment given to be burned, which is the 
Judgment at this day of a woman for petit 
Treaſon, And herewithagreeth 2x E. 3. 17. 
Upon the Adatorcſaid, it the ſervant kill 
19H. 6. the wife of his Maſter, it is petit Treaſon, for. 
AT. heis ſervant both to:the Husband and wife. 
| Plowdens - Afcrvant upon malice pretended , ſhootethr 
Com. 86. at'a ſtranger and mifſethhim,- and killeth his 
BEEP ** Maſter, being by 3 »this is. petit Treaſon in the 
: ſervant (though he intended no hurt to his ſaid 
Maſter yet )' becauſe he intended. Murther 
thereby. Bo] 
Crompr. A Servant commands one to' beat his Ma- 
20. © ter, andhckilleth him, this is petit Treaſon 
; 1n the ſervant if he be preſent, 
; "Tf aſervant has an intent to kill his Maſter, 
G8. ** and betore the Exccution of his purpoſe, de- 


caſe 99b, Parteth out of his Maſters ſervice, and being 
x0, H.s, outofhis ſervice, put his Intent in Execution, 


+ MP aud kills-htm, who was his Maſter this is 
Plowdens. refit Treaſon : for the Execution of the A, 
Co. :.Inft. ath a RetroſpeRtion to the Original Caule, 
\& 30. which was malice 'conceived' when he was a 
ſervant. Lbs, 
Moores A maaid-ſervant'conſpires to kill her Miſtreſs, | 
cryin it is petit Treaſon inher, andi[Murder in the 
F, 5 I, ' Adtor, 44 4 
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To 


Totiching Yateers Criminal, 
' 2, Whena Wife ſlayeth her Husband. 

The wife maliciouſly killeth her Husband, 
thisis petit Treaſon in her : But if the Hus-- 
band-maliciouſly killeth' his Wite, this 15 only 
Murther : the reaſon. of this diverſity is, for 
that-the one is in ſubjeRion, and oweth Obedi- 
ence, and'not the other, FD. | 

The wife poyſonerh an Apple; - to the intent 
to poyſon a ſtranger therewith, and laid it to 
that purpoſe in a ſecret place, and the Husband 
by chance cateth of it, and dycth thereot, with- 
in 4 Year and a day; this is petit Treaſon in 
the Wife, for that ſhe intended Murther there= 
by; i» if the Wife poyloneth an Apple, or 0. 
ther thing, and delivereth it to B. ( knowing 
of the poyſon.) togive to C. and B, giveth it 
to the Husband ( without the affent of the 

' Wife } who cateth thereof in the Wives, ab- 
fence, and he dyeth thereof, this is petit Trea- 
fon in the Wife : But if the Wife poyſoneth 2 
thing, to the intent to poyſon her Husband Plowd: * 
therewith, the Husband- eateth of it, and-be» : _ 
cometh very ſick, but recovereth: after a "Y 
franger eateth thereof, and dyeth thercot, 
this is onely murther in the Wite. 

It the Wife- and Servant conſpire the Hus- 
bands death, he js killed by the Servant, in the 
abſence of the Wife, this is petit Treaſon in ON 3:]uſb 
them both, and the Wife ſhall be burnt. But * '*? 
if it had been a ftranger, it had been murder in 
him onely, and petit Treaſon in the Wife. _ - 

Baron, and Femeout of affeion were refol- 
vedto go out of the World together 3 The 
Witc buyss poyſon, both take it, the Husband 
dns A3 dycd 
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TheLawof ENGLAND, 


dyed It is aquzre in.theBook, whether this 
were murther in the Wife, 
A Woman compaſſcth with her Avowterer, 
the death of her Husband, they affailed him, 
Riding on the Highway, beating, wounding, 
leaving him for dead, and then they fied; The 
Husband got up, levied Hue and cry; came be- 
fore the Juſtices; they ſent affer the Qffenders, 
which were gotten, arraigned, and the mattex 
found by the Verdict, the Adulterer was hang- 
ed, the Woman burned todeath, the Husband 
living : This Judgem&nt was given when 20- 
Iuntas reputabatirr pro fatto, Sic Metellus Celer 
Sergium damnavit,o nou factum, ſed atimus it 
queſtionem dedutius et ; Pluſgue voluifie peccare 
nocuit, quam non peccaſſe profuit : But at this 
day in calc of Felony, Nox debet obeſte Conatus, 
#b: injuria nullum babet effeFun. 


3. When a Seeular, or Religions man flayeth 
* | bis Prelate , Ordinary, or Superiour, t9 whow be 
oweth F aith and Obedience. | 


Note, that unto the Biſhop of .every Dio- 
ceſs, the Clerks within their Dioceſs, do owe 
Faith and Obedience, which 1s called Canonti- 
cal Obedience, | 

Note likewiſe, that whatſoever AG: will 
prove murder between ſtrangers, the fame will 
make pctit Treaſon. from the Servant to his 
Maſter, from the Wife to the Husband, from 
the Clerk to his Prelate, or Qrdinary, Mutat 
Matandis ; But whether from a. Child to. the 
Faihex, ox Mother, &c: may bea Quere . * 
by ow —_ 


i 
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Touching Patters Crimſnal, 


ſome hols that it is petit Treaſon, and others 


this TX 

that it 15 not. | | 
If the Child maliciouſly killeth the Father, 
T5 or Mother, this {ayes one is petit Treaſon ( ale 


1; though the Father or Mother at the {ame time 
T—_ gave neither meat, drink, or Apparel, nor wa- 
7% ees to ſuch Child) in reſpect of the duty of 


; il nature violated, vide 21. F. 3. 17 Fook Treas 
b 


ſon 6. 
ALFET A Baſtard killeth his Mother, this ſeemeth Crompt* 
ng” petit Treaſon; for the Mother 1s certainly 2*» 
band known. | fi 
n Pa The'Son, or Daughter in Law, killeth the 
Le g Father, or Mother in Law, with whom: they | 
- pg dwell, and do ſervice, and have meat, and p,j;fons 


drink, it is petit Treaſon; although ſuch Child zep. 1. 
take no wages, but the Indictment ſhall be by Mar. 1- 
the name of Servant. 
But my L. Coke ſays thus; If the Child com- 
"RAIN? mit Parricide in killing his Father and Mother 
” + Cof which Solon interrogatus cur nulus tarricidio- 
ni ſarplicium indixiſiet ? Se id nemmem faGurum 
put :fle reſpondit. The Law-makcrs never ima. 
Dio. gined any child would do) this caſe is out of 
the Star, of 25. E.3, c. 2, unleſs the child 
ſerved the Father, or Mother tor wages, or 
meat, drink, or apparel, for that it is none of 
thoſe three kinds ſpecified in the Law atorc= 
{aid And yet ( fayes he ) the offence is far 
Rik, more hainous, and impious in a child, than in 
ro: a ſervant, for, peccata contra naturam ſunt gra- 
Peohan viſlima but the Judges are reſiraincd by the 
Na faid AQ, to interpret it, a ſiili, or a Mixore od 
* co Majug, The hainouſncls of this Parricide ap- | 
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The Law of ENGLAND, 


pears by that puniſhment, which is ordained in 
the civil Law, for thoſe that arc. guilty of the 
Crime; Pena parricidij more Majorum hec in- 
ſtituta eſt, ut parricida virgis ſanguineis verbera- 
#105, deinde culleo inſuatur cum Cane, gallo galina- 
ceo, &- vipera, & ſimia, deinde in mare profun- 
dum Culleus jaGetur, D. 48. 9, 9g. Thus much 
of petit Treaſon, 
Murder, Murder cometh of the Saxon word'Mordrue, 
Co, Litt, gf Mordren, and Mordridus is the Mardergr 
297. by 4s Even untill this day amongft theni in Sexony, 
Plees of from whence we have moſt of our words : or, 
Ln it may be deriyed of Mort, and Dire, as Mors 
1Þ,:i, Dira,a Cruelor Horrible death, 
En This Murther in our Law is Two-fold, ci- 
ther of himfclt, or of another. 


___- wc. wad wouai a4 


1. Of Murdering a mans ſelf, called Felo 
de (c. | 
Felo de ſe ( fayes Coke) is a man, or woman, 
which being Compos mentis, of ſound memory, 
- and of the Ape of Diſcretion, killeth him{ck, 
which being lawfully found by the Oath of 
' Twelve men all the Goods and Chattels of 
"the party (0 offending are forfeited : And the 
Reafon, why Felo de ſe doth forfeit all his 
' Goods and Chattels is, becaule it. is an offence 
againſ; the King, who by that perpetration is 
feprived of a Subje@t : And indeed no. man by 
"the Law of nature hath ſuch power over his 
. own lite, as to take it away, or to oblige it by 
_ any Contra&, or Bargain, vide Grot. Lib. 2«c. 
Sh: 11, Lib, 3* 6+ 11410 18. Having ſhew- 
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Touchtag Batters Criminal, 9. 


ed the Deſcription of Felo de ſe, and the Reaſon 
'of forfeiting his Chattels, I propoſe theſe 


Queries with their Reſolutions. . 
IV betber a perſon that is non compos mentis, Quzre x, 


giving himſelf a mortal wound, aud: after recove- 


ring bis memory, before death enſues, be Felo de - | 
bee... | + 
If one during the time that he is 20x, compo, Reſp, 


 mentis giveth himſelf a mortal wound, whereof . . 


he, when he hath recovered his memory dyeth, 
he is not Felo de ſe And the Reaſon is becaule 
the ſtroke, which was the cauſe of his death, 
was given, when he was not Cempos mentiv, | 
Ft atus non facit Reum, miſt meus fit rea: And 
this is agreeable to the civil Law: Maleficia 
voluntas, & propoſitum diſtinguit ; voluntas &- 
propoſitum maleficzum delinquentis diftinguit ; De- 
liam ceſſat, uhi delinquendi animus non eſt. 
Whether a man can be ſaid ts beFelade ſe qu, 2, 
xþ01 41 involuntary. Ad ? 
A man maybe ſo; As if 4. give B, ſuch a 
ſtroke, as he felleth him to the ground, B. 
draweth his knife, and holds it upfor his own 
defence,: A, in haſt, meaning tofall upon B, to , - 
kill him, falleth upon the knife of B.. whereby Hy ico 
he is wounded to death, he is Felo de ſe: For 286, 
B. did nothing but that which was lawful in Co, 3tnft, 
his awn defence 3 Et vine vi defendereſayes the ** 54 
civil Law, omnes leges, omnieque jure permit 
tunt, D. 9. 2,45, 4 DK | 
Whether the goods of Felo dee be forſeited be- Qu, 3, 
foreit be found of Record, that he 4 Fela deſc? 
' No Goods be forfeited; until] it be lawfully Reſp, 
. found by the Oath of Twelve men, that he is 
| | Felo 
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 Plowd. Felodeſe: Andthis doth belong to the Core. 


_ Plowd, 


to The Lawof ENGLAND, 


fol, z60,b, ner, ſuper viſum Corporis, to enquire thereof; 


and if it befound before the Coroner, ſ#per viſum 
Corporis, that he was Fels de ſe, the Execu. 
tors or Adminiſtrators of the dead ſhall have 
no Traverſe. thereunto. And this 1s the rea- 
Co, Lir, fon that no man can preſcribe to have Felons 


py + ab, -00ds, becauſe they arenot forfeited untill it 
559109. befound of Record, that heis Fels de ſe. 


=—LI 


Qu, 4. How # Felo de ſe ſhail be enquired of, wher: MR. 
the body cannct be found ? , 

Reſp. If a man be Fels de ſe, and 15-caſt into the Wil. 
| Sea, or otherwiſe ſo ſecretly hidden, as "the Co- il © 

Hill, z7 Yoner cannot have the view:of the body. and F 


— 


Eliz; ix» by conſequence cannot enquire thereof: In 
the King this caſe it may be inquired thereof by the 
—_ Juſtices of Peace of that County, for they have 
:the whole , «5 nar 
Court, in power by their Commitſon to inquire of all 
the Caje of Felonies. ButiF it be found before them, the 
oniLaugh- F xecutors, or Adminiſtrators of the dead raay 
—_— « have a Traverſe thereunto, but not to the In- 
. © di&ment taken before the Coroner, ſuper viſum 
 corporis, as before is ſaid. 

Whether a joynt Tenant of Chattels perſonals, 
becoming Felode (e, doth forfeit the whole ? 
Reſp, There is a diverfity between Chattels perſo- 
85, 4,4, 23S in Aion, andin offefſion: for if a debt 
'7 E 47.2, Þe owing to two, unlels it be incaſe of Joynt- 
ad, Merehants, and the one is Felo deſe, hedoth 
Com,2 59, forfeit the whole : butotherwiſe it is of goods 
b, in poſſeſſjon, for there he forfeiteth but his 

part. | | | 
Qu,6, Whether a debt upon a bare Contradt he for« 
" feitable? i 
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much of Felo deſe, | 


If a man that is Felo deſe has a debt upon Reſp, : 
a bare contraQ, and not upon ſpecialty, this "77 262g 
ſhall not be forfeited unto the Ring, Thus ? J 


— 


2 Of Murder iureſfþe& of another. 


Brafon defineth this kind of Murder to be 7.9 
Homicidium, quod nully preſente , null ſciente Lib, z,c, 
uully audiente, nulla vidente, clam perpetratur : Yo nu, 1, 
And of the ſame mind 1s Britton, whoſe words Bricons 
arc Murdre eſt occiſion de bome diſconu feloniouſ= 6, * 
ment fait dount home ne poit ſcaver per qui, ne 
per quex ; AS alſo Fleta; Eft murdrum occulta 
hominum occiſio, a manivus hominum uequiter per= Lib, 1, c, 
petrata, que nulls ſciente vel vidente, fada eft, 39 
preter folum TntevfeAorem, & ſuos coadjutores & 
fantores; yet Fleta faith alſo, that it was not 
murder, except it- were pou that the party 
flain wcre Engliſh, and no ſtranger : But as 
Stamford faith, the Law in this point hath 
received an alteration by the Stat. of 14.E, 

3. And therefore this murder is now other- 1 yE,z.c.4 
wiſc to bedefined, or deſcribed ; It is when a 
Reaſonable Creature (be it man, woman, child, 
Subje& born, or Alien, perſons outlawed, or 
otherwiſe attainted of Treaſon, Felony, or 
premunire, Chriſtian, Jew, Heathen, Turk, or 
other Infadel, being under the Kings peace ) 
is ſlain, or killed by a man of ſound memory, 
and of the age of diſcretion, with malice 
forethought either expreſſed by the party, or 


Toucks 
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implied by Law, 
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Plowad, 


Com, 


Saunders 


Caſe, 


"The Law of ENGLAND, 


Touching the former, viz. Malice expreſſed, 
take theſe Queries with their Solutions : 

I heather this ſame malice, though it be intends 
ed againſt one, it ſhall be extended towards an 
ther £ ng SE ane 5 
| This Maliceis ſo odious in Law, as though } 
It, be intended againſt one, it ſhall be extended 
towards another 3 And therefore Brattor's 
words are 3 fiquis unum' percufſerit cum alium 
perentere vellet , in felonia tenetur ; As if A. 
put poylon into a pot, to the intent to poyſon 
B. and ſet the ſame in a place, where he ſup. 
polcth B. will come and drink thereof, and by 
accident ore C, unto whom A. hath no malice, 
cometh. and of his own will taketh the pot, 
and drinketh thereof, of which poyſon he 
dyeth 3 This is murder in A. for the Law doth 
couple the event with the intcntion, and the 
end with the cauſe : But herein is a diverſity 
between the principal, and the Accefſory; For MW in 
if A. command B, to kill 1. S.” and B. killeth 
TD. miſtaking him for 1, S. this is murder Fe 
in B, becauſe he did the Aft, which ſprang out fr 
of the Root of malice, but 4. is not Acceffory, 
becauſe his own commandment was not pur. d 
ſued ; But on the other {ide, if 4. command 
B. to kill F, $, by poyſon, and he doth ic by 
violence, as by weapon, ſhatpe or blunt, Gun, 
Croſs-bow, . Crufhing, .&c:. in this caſe not- t 
withſtanding the fact be not executed accord- 
ing to the mean'preſcribed 3 yet A. is Acceſſo» y 
ty nevertheleſs; for the commandment was to | 
kill, which enſued, though the mean was not i 
followed, = þ 

Whee 
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 Whwther killing a man ' by poyſon be more de» Q2; 
table, than by any other means ?, | 
To kill a man by poyſon, ſayes Coke, is the c,, 
moſt deteftable of all, becauſe. it is moſt hor- . 
rible and fearful to the nature of man, and of _ 
all others can - be leaft ' prevented, either by 
| Manhood, or providence: This offence wss 
ſo odious, that by AG of Parliament it was z2H,8,c,9; 
made High Treaſon, aad it inflicted a. more | 
ericvous and lingring death, than the common 
Law preſcribed, viz. That the Offendor fhall 
be boyled to death in hot water : upon which 
Statute Margaret Davy a young woman was 
attainted, of High Treafon far poyſoning her Anno gg 
Miſtreſs, and ſome others, was beyled to death H,8, 
in Smithfield the Seventeenth of March in the 
{3me year : But this A&t was afterwards re- 
pealed by 1. E.6.c12, and 1, Mar. c. x. Ba- 
ving given you the words of Sir Edward Coke, 
touching, poyſoning, T ſhall mention ſomething 
in thecivil Law concerning it : 
Plus ft hominem extiuguere veneno, quam 0ocs Cod,o,1 3 
cidere gladis, For Clam interficere, ſayes Gotho- 
fredus on the Text, gravius eft , quam palam. 
Plus eft hominem-veneno extinguere, quam gla- Doftores ' 
dio occidere, GORE ad Juſt; 4; 
Lege Cornelia, & venefici) Capite 'dammantur 2* 5, © 
qui artibus odiofis, tam [when quam ſuſurris we by 
 mazicis homines occidering'y vel mals medicamen- 8, 3, - 
ta publice vendiderint\ AISLES 
Whether an Infant within the: age of Nine Qu, 2,i02 
years, can. be guilty. of Murder ? oh of 25y 
_ 'Un Infant deing age ix ans occift. un Enfant de *: 
x any E* Confeſie le Felony, & auxi ſuis trove Sul, .:2 1 
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« * | qite qQuantil lay avoit tne, il Iny occult & aux} 
le Sanke que fwit ſur Iny effundes, fi il ceo cxcnſe; 
. And the Judges held, that he ought to be 
Hr» ; þ, hanged: But Fairefar (aid, that the words' of 
$92 7:12%F orteſcue were, viz. That 'the Reaſon why x 
perſon is executed for Mutrdef, is for example, 
that others may fear to offend 3 Bat ſuch pus | 
nf niſhment can be no example to ſuch an Infant, 
or to a perſon that hath not diſcretion. 

Le Recorder de Londres manſtre coment un en 
fant extra le age de x. ans, & xi1. ans fuit endite 
de mort, & il fuit appoſe de ceo, & il dit, que i 
gard barbeties ove ceftuy que eft mort & ils happen 
a Variance per que illny feriſt en le gule,puis en 
le Tefte & iſſint en divers Lienx del corps tangue 
qu'il fuit mort, & donques il trabift le corps. en 
3H,7,12Þ Je corne; & les Juſtices pur ſonrendr', & put 

ceo que 3} narroit le matter playnem ent reſpite le 
Judgment, &:pluſours Tuftic* diſont, que il fuit 
deigne mort &c. And the Reaſon is, quia malitia 
ſupplet etatem ; with this oar Rule: do cons 
cur the Roman Laws. _ ; 
Impunitss deliGi propter etatem non datar, fi 
mods in ea-quis ſit, in quam crimen, quod antendi- 
Cod 9,49, #7, cadere poteſt > 4.6, fi modo fitproxemns puber- 
q, de Pce- tati, & ea ſentiat inquibns deliquit. 


E£ 


Goh c Malitia minoris etatem juſtam efſe repreſentat, 
dus me” ae ſupplet, vel fic ; Malitie non ſuccurritr\ 


Qu, 4, Whether Malice. paper 
till the mort al wound given ? $1 

*" Sol Albeit there had been malice between two 
I and after they are pacitied, and made friends, 
Co,z,Iaft, ad afterthis upon anew occafion fall out, and 
£51, . | theonekilletathe other, this is Hoxricide, but 
| / no 


ſed meift be continuing, 
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Touching Batters Crimfial, ; 
ax; WM 5.0 murder, becauſe the former maliee continu- | 4 
-nſe; Wl cd not. | of SES 
0 be Gif A. command B. to kill C, and before' Phe 
ls of Ml the A& be done, A. repenteth, and counters 
hy 2 WW mandeth his Commandment, and charge B. not 1hia; 
nple, WM to doit; if B.after killech him, A. 1s not ac- 
\ pu- ll ccfſory to it for the malicious mind of the 
fant, Wl Acceſſory ought to continue to do ll, untill 
the AQ done. 

Whether Murder can be committed of a child W» 51 


q ON» 


ndite WM in utero matris ? i . 
que i] If a Woman be quick with Child, and by a Sol, 

:ppen WM Potion, or otherwiſe killeth it in her womb; 

vis en WM or if a man beat her, whereby the Child dyeth 2:£.3Cor 
enque WY in her Body, and ſhe is delivered of a dead 263. 

ps en Wl Child, this is a great-miſprifion, and no mur- — aghn 
> part ll der : Butif the Child be born alive, anddyeth 4*® - 
pite le of the Potion, Battery, or other cauſe, this is 

| fuit WM murder; for in: Law it is accounted a rcaſo- 

alitie WM nable Creature, i# rerum natura, when it is 


bornalive. © 
The Law holden in Brefjon's time was, þi al;- 
quis, qui mulierem pregnantem percuſierit, vel ei * 
 venenum dederit, per qued fecerit abortivus fi 
puerperium jam formaium fuerit., & maxime 
þ fnerit animatum, facit bomicidium. And let 
us now ſce what the civil Law ſaith, de parts 
«bajo ſi mulierem viſceribus ſuis vim inwliſſe, 48.3.9 
quo partum abigeret, conftiterit,, eam in exilium ' 
þreſes Proviucie exiget, 
Cicero #1 oratione 
Milefiam 
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2s _TheLawof ENGLAND, 


. Qn,6, . Whether it be murderin a Mother to con:eal 
| the death of her Baſtard Child ? | 
Sol, - Itis Enacted, That if any Woman be deli. 
vered of any Ifſue, Male, or Female, which be, 
21 Jac, ©, ing born alive, ſhould by the Lawes be a Ba- 
27> * Aftard, and ſhe endeavour privately, either by 
drowning, or ſecret burying thereof, as that it 
may not come to light, whether it were born 
alive, or not, but be concealed 3 In every ſuc 
' caſe the ſaid Mother: fo offending, ſhall ſuffer 
death as in caſe of murder, except ſuch Mothet 
"1 . . can make proof+-by one witneſs at leaft, that 
"0.3 \- the Child, whoſe death was by her {6 intended 
A ._ +. ©... tobe concealed, was born dead: 
Qu, 1, Whether he that ftabbeth another to death ſhall 
ſuffer. as i caſe of wilful murder ? 
Sol, © © It is Enacted, That every perſon, which 
ſhall ſtab, or thruſt any perſon, that hath not 
1 x JX CB, then any Weapon drawn, or Hfath not then firf 
$il (4; ſricken the party, which ſhall be ſo Rabbed, 
T1 11} or thruſt; ſo as the perſon ſtabbed, or thruſt; ll {| 
| ſhall thereof dye , within the ſpace of fix Wl ; 
months, although it cannot bz proved, that Wl n 
the ſarne was done of: malice Crechoehrs Gs F 
the party fo effending, 'and being thereof con- Wl ;: 
vided by the Verdi& of Twelve men, Con- 
fellfion or otherwiſe, according to the Laws of ll i; 
this Realm, ſhall be excluded from the benefit Wl + 
of his Clergie; and ſuffer death, as in caſe of Will i 
| wilful murder. iy 74 + $20 
as, 8 Whether | 'a Murder ' committed out of th: ll: 
Fi Realm, can be tryed by the-Common Law ? 
| Sh If twoof a wy ry ©. into 
$55" Foreign Count, and ngbe thre and i 
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" Touching matters Criminals © ag A 
one kill the othet , this Murder being done Stamf: pt, + "Mi 
out ofthe Realm, cannot be for want of Try- —_— 

4] heard, and determined by the common Law yy, A 

of England; but it may be heard and deter- * 
mined before the Conſtable and Marſhal, whoſe 
Sentence is upon the teſtimony of witneſſes, 
and combat 3 and accordingly where a Sub. 
ie of the King was ſlainin Scotland by others 
of the Kings Subjects, the Wite of the party 
flain had. her appeal therefore before the Con- 
ſtable and Marſhal 3 and ſoit was relolved in 
the 35th, year of Queen Elizabeth, in the caſe 
of Sir Francis Drake, who ftrook off the head 
of Dowtie, in partibus tranſmarinis, that his 
Brother and Heit might have an appeal, 

So ifa man be mortally wounded in Franee, Co.Lit.90. 

and dyeth thereof in England, it ig faid that 6. 

an Appeal doth lye upon the ſtatutes of 12 = Inſt, 
R.2.c. 2,and 1 H,4-c. 14, forit is not puniſha- ** 

ble by the common Law , becauſe the firoak 

wasgiven there where no Viſxe can come, and 

therefore the ſame thall be heard and determi- 

ned before the Conſtable and Marſhal: Thus 

much of Murder proceeding from Malice pre- 

penſced and expreſſed 3 as for Malice implyed, 

it hapneth in three caſes. 

1 In reſpect of the manner ofthe deed 3 as _ | 
it one killeth another without any provoca- af = | 
tion of the part of him that is ſlain, the Law 1y,;. 
tmplyeth malice: ifone make a wry,or diſtor- 
ted mouth,or the like countenance upon ano- 
ther, and the other. immediatly purſues; and 
kills him, it is murder , for it ſhall be preſu- 
med to bemalice precedent 3, and that ſuch 

, C | b) 
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AP: 34 TheLawof ENGLAND, 
7 C = *, ſlight provocation is not a ſufficient ground 
F Braine Or Pretence fora Quarrel, - 


F.719- 


One Haſoway was Indicted and Arraigned 
at Newgate for Murthering one Payne , the 
IndiQtment was , that he Ex malitia precogi- 
Cro.3 fart taza tyed the ſaid Payne at the Horſes. tayle, 
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pt pos =. and ftrook him two ſtroaks with a cudgel, Wl 
I | being tyed to the aid Horſe , whereupan the il * 
L[#\ Horſe ran away with him. and drew him up- 4 
| 'F on the ground three Furlongs , and thereby Wi | 
ON | brake his ſhoulder, whereof he inſtantly dy- Wl | 
"Fnm! 13 ed, and murdered him: Upon this Indidtment Wil. 
| he being arraigned , pleaded nor guilty, and Wil, 
11.41! thereupan a ſpecial Verdi& found , that the Bil + 
11-18 Earl of Denbigh was poſſeſſed of a Park called Bi 1 
T4818 Arnfterly Park, and that the ſaid Halloway was Wil; 
j Wood-ward of his Woods in the faid Park, Bil 
it and that the ſaid Payne with others unknown, Wl ; 
entred the ſaid Park to cat Wood there, and Wi } 
that the ſaid Payne climbed up a Tree, and il ; 
with an hatcket cut down ſome boughs there- Wi ; 
of, and that the ſaid Halloway came riding in-Wif 
to the Park, andſeeing the {aid Payne on the Wil j; 
Tree, commanded him to deſcend, and he del j 
cending from thence, the ſaid Halloway ſtroke Will ; 

07 him two blows upon the back with his cudge|, 
WH 4 and the ſaid Payne having a Rope tyed about Bil 1 
Ws his middle, and onc end of the Rope hanging Wl 1 
WH 13 down, the faid Hafoway tyed the end of that i 
RAP \  Ropetothe Horſes tayle, and firuck the ſaid Bl 
Payne two blows upon his back , whereupon Bll r 


the ſaid Peyne being tyecd to the Horſes taylt, 
and the Horſe ranning away with him, drev 
him upon the ground three Furlongs, and Y 
this 


ound 


lgned 
, the 
Mcoptn 
tayle, 
adgel, 
an the 
m up- 
tereby 
ly dy- 
Emment 
', and 
at the 
called 
zy Was 
| Park, 
noWn, 
2 and 
-, and 
 there- 
ing in- 
on the 


he deſ- 


} ſtroke 
cudgel, 

about 
anging 
of that 
he ſaid 


reupon 
 tayl6 


n, drew 
and by 
this 


which 


manner ot wayes.. = 
1 Guft#, by Taſte ,. that is by Eating or. 
| Drokivg » being ip ) 
rk, 


wm page ht bl MT Toy 
- Touching matters Criminal, | 
this meanes brake his ſhoulder, wh reof he in- 


; nr. + 


ſtantly dyed, and the ſaid. Hallway caſt him 


oyer the pale into certain buſhes, and whether 
upon all this matter found , the ſaid Haſlowey 
be guilty. of the Murder proxt , they pray the 
diſcretion of the Court, and if the court ſhall 
adjudg him. guilty. of Murder, they.find him 


guilty of Murder 3, ifotherwiſe, they find him 
guilty of Maneflaughterz and this ſpecial 
Verdi& by Certiorari was removed into the. 


Kings Bench , and proces three Texmes 3 
and the opinion of all the Judges and Barons 
wasdemanded , and they all ( belides Huttor,: 
who doubted thereof) held clearly that it was 
Murder : for when: the. Boy who was cutting. 
on the Free came down. from thence npon his: 
commangd.and made no reſiſtance, and he then 


firuck him two blowes , and tycd him to the 
in, whereupon. 


Horſes tayle, and firuck him a 


the Horſe ran away, and he. by that meanes 


ſlain, the Law implies malice , and it ſhall be. 
faidin Law to be malice prepenſed,, hedoing 
it to one who made no reſiſtance 3 he was ad- 


judged to be hang=d , and was hanged accor- 
dingly. | | 


- » 


_ It a mangive poyſon'to another perſon, of _ -* _ 


on the party dyeth within the 
Year, this implycth malice, and is adjudged 
wiltulMurder of Malice prepenſed. - 

. Note, that a man may be poyſoned Four 


fuſed into 


C2 


Meat Or 


Aubes | 


Coz3.In 
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TheLaw of ENGLAND, 
2. Aubelitu, by takiug in breath, as by a 

! poyſonous perfume in a Chamber, or other 

'W7 Room, 

[4 3 Contafts, by touching. 

4. and laftly, Sy deft. as by a Gliſter , or 


the like. Thus much of malice implyed in re- | 
_ fpect of the manner ofthe Deed. 


2 Malice implyed doth happen i in reſpect of 
the perſon ſlain. 

And therefore it hath been reſolved; that 
Co: lib: 9, ifany Sheriff, Under-Sheriff, Sergeant , or 
; Pornopor] Officer who hath execution of *Proceſs be lain 
1 £3 indoing his Duty , itismurder in him who 
JV part, Kills him.although there were not any former 
| Mackal- malice betwixt them 3 for the Executing of 
nd For] Procels is the life of the Law 3 'and theretore 
Youngs © Þe who kills ſuch an Officer ſhall looſe his life; 
caſt, for that Offence is Contr poteſtatem Regis & 
Legis , and therefore in" ſuch caſe there needs 

not any inquiry of malice, 
The fame Law is, if any Juſtice of Peace, 
Conftable, or any other Officer, or any who 
comes with them in their Aſfitance, for the 
preſervation ofthe peace be ſlain in executing 
their Office, it is murder through malice im- 
. plycd : foifa Watch-man be killed in Ray- 

ing Night-walkers,it is murder; 

One Thomas Pew was Arraigned for the 
murder of one Gardiner , and upon evidence 
co, Tnfi,f, it appears that the (aid Gardiner was a Bay- 
52 lifSworn and known, and Under-Bayliff to 
the Dean of Weſtminſter ;' and hethaving the 
Sheriffs Warrant to Arreſt the ſaid Thoms 


Pew, 


. _ =_ ——— *— 26 IT Sages mater arte yrore ner i 2” 
_ os jm CO OD > > ens a _ ARS or a ae ns = - - - 
= FW hes oa. OWING © IP & EE w— —— EE II - - 
————s = ———_— mu SO FI ABT eo RE EE ae PB 6 DE Er gy . AE WDnS + 9:29 
TOBele RE MET EG CARL ores uf TRIER; —_ Cnr LI Tr ITT Ire EA aA AP "en RG ; 
, s . ; : _ <6 <a , W Sp... -" S 4 Lt: 2% 6 ErES h _— Wm . en 
Ss Re og _ __ : : l . s T4 s A ans of gy 43% hy 
” PW" + ot : Fa 3 £ » » DL 2 ep Sg + y- 7a Py SITY wg _ uw, OE SL HW 8 
L & # , : on” L0P- 5 & > : - "YE I. A: ; . : 


a ror $6 Eg. V Acres - , 


= . 7 *ei a. 
L : . 
A EE — 
* $5 er Annes $1» ppt "_ $2.00 > 0 Toni. rag ug 
97 6027 


# = 
on > $4 £2 So” . —_— — 
x : WES J * 2 - _ - _—- - " Fa. « —_— OI 
ab 1 R + Joc * ug : . Ci OS R ns vg 9 9 29-1 ” . n - WEE, C5, s _ _ 
m.. bi q 4 : 1 ana. ? ” $6 F _ + . 8 : - 4 _- m7 ” 
_—_ <A I 2 IE OR 4 et "— a ove. 4 __” A Hl. ax; a, -- k . . = *s i, 27S : £ 
Po ne” grin. A, ea an” 5 og A OR « 8 2 _ On *- Ys > * : yds ” 1 
p met . = he #25 = paeeng gl jo PY - p - nk + " x * : 
ob Sr Prone oe Bog. - SO — 's Y root RT OD x ia 3 Is — —— ” - KS ONES. Rate.» -- KY "Mo = d— "_ 
cv ; *- - ba OT —_— D wo - wn ve — pwr” + = . - 
1 ye. $a Cs 9 E7 - _— bk Dug . es, 337 28 7 7 I es . Frog 
y - .- As > LO —_ ARS; 1 _ _ Fry « a - q , Fu od . - . Ts wa mak paves 4 + — _ 
” - : 4 : eu fs PII Rk 
bo FS . - = 
. We Ling "= F 
$5 ., "Ee 


- Oe On OT CO IE CEY ALTO F 
* nad. wr Þ a7 Dee; ——_ . 
Df ati WY. -* b » © 


wee andy « es Ngrt- cages 4 
: o 
P a. = _—_, oe 3 EEG I_ . A 
p Hl ; PE NOI * 
NR Ee co DIC OE 


Touching matters Triminal. 


"MF? Pew, upon aCapias out of the common Bench, 
Tf On and ſeeing him in 'Shyre-lage within the li- 
berty of Weſtminſter , the ſaid Pew ſeeing him, 

| drew his Sword , and the ſaid Gardiner ap- 
 6r proaching to lay hold upon him; (not uſing 
* re. Y 2ny wordgof Arreſt (as was proved,) Thomas 
a Pew ſaid (as it was proved upon the Exami- 
nation of two Witneſſes before the Coroner } 

& of ſtand off, come not near me, I know you well 
enough, come at your peril; and the Bayliff 

that taking hold of him, he thruſt him- with his 


, or Sword that he dyed immediatly : It was held 
7 TM by all the Court that it was murdcr, for he 

who coming as an Officer to Arreſt, and not offer- 
"Her ing any violence, or provocation, although he 
ng, of uled not words,I Arreſt you, or thewed him 
-oiDre any Warrant , becauſe peradventure he had 
< lifes not time, nor was demanded thecauſe, the 
ris & Law preſumes it to be malice and murder in 
needs him that ſo kills one being an Officer,and co- 

ming to execute procels, 

Peace, | Relolved that if there beError in Awar- 

who ding of proceſs, or in the miſtake of one pro- ate Th 
Ir the ceſs for another, and an Officer be ſlain in the lleyes 
uting Execution thereof, the offendor ſhall not have caje, 


the Advantage of ſuch Error no more then 
ay- a Sheriff who ſuffers a priſoner to eſcape, ſhall 
take advantage of any Error thereby; but the 


x the Reſiſting of an Officer when he comes to make 

dence an Arreſt in the Rings name, is murder : But 
 Bay- a wan ſhall take advantage againft an Officcr 

liff to where he is ſlain indoing an unlawful a 3 (o 

ag the likewiſe upon a variance in an cſſential part of ; 
Thomas the parties Name. | 


Pew, C3 al 


— TheLawof ENGLAND, 
A5to the former, take: this Reſolution 2 

| One Cook, was Indifted for the Murder' of 
Marſhal , upon his Artaignment pleading not 
guilty,it was found that.the ſaid Marſhal was 
a Bayliff to the Sheriff of ——- aud had ſe- 
veral Warrants upon ſeveral Capias ad ſatis- 
Crook z far. againſt the. ſaid Cook, and his Father 
part,” dircQed unto himi , and other Bayliffs, and 
ry that they by vertue or colour thereof, entred 
: into the faid Copkes ftable and out-houſe, and 
hid therfſelves all Night , and at $ of the 

clock next morning coming to Cookg dwelling 
Houſe,called to epen his doors,and ſuffer them 

toenter, becauſe they had ſuch Warrants up- 

on ſuch Writs at the: Suit of ſuch perſons to 

Arreſt him , and wijled: him to obey them : 

But the faid Cook, commanded them to de- | 

1} art, telling them they ſhould not enter; and 
"i herenpon they brake the Window, and after- 


ward came unto the door of the ſaid Houſe, | 
and offered to force that open, and brake one | 
of the Hinges thereof, whereupon the faid 

Cook diſcharged his Muſquet at the ſaid Mar- | 
fhal, and ſtrook him," of which firoke the day 
following he Dyed 3 and' whether upon all 
this-mattcr he be guilty of Murder or Man- 
Naughter, was the doubt. [After Argument 
for Cookat the Bar , allthe Juſtices delivered 
their opinions, : that it was not Murder , but 
Man-ſlaughter only; for although he killed 
a Bayliff, yet he killed him not in duly exc- 
cuting proceſs; for it is not Murder , unlels 
there be Malitia precegitata \,, or Malitia mi- 
plicits, as to Murder one ſuddenly, or in Re- 
IRS et Ib Ew won liftance 
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Touching matters Criminal. 
ſtance of an Officer doing his Office by ſer- 
ving the proceſs of Law wherein he is afli- 
ſted Cum poteſtate Regis Er Legis, But here this 
Bayliff was ſlain in doing an unlawful Act, 
in ſecking to break open the Houſe, to exe- 
cute procels for a Subjec&,which he ought not 
to do by Law 3 although he might have En- 
tred if the door had been. open and arreſted 
the party , and it had been lawfuf, yet he 
ought not to break open the Houſe, for that 
itis not Warranted by Law,and eſpecially ly- 
ing there in the night, and in the morning 
breaking the Window, and offering to force 
the door, which is not ſufferable, for under co- 
lour thereof one may enter who hath not any 
{uch Authority, and every one is to defend his 
own Houſe; yet they all held that it was 
Mansſlaughter, for he might have reſiſted him 
without killing him , and when he ſaw him, 
and ſhot voluntarily at him, it was Man- 
ſlaughter. 
| Asto the later touching the parties name, 
take this Reſolution : 

Sir Henry Ferrers was Indicted by the name 
of Sir Henry Ferrers Knight , for {the Murder 
of one Stoye whom one Nightingale Feloni- 
onſly murdered;, and that the ſaid Sir Hemry 
was preſent, aiding and abetting &c. Upon 
this Indictment Sir Henry Ferrers being Ar- 
raigned , ſaid that he was never Knighted, 
which being confeſſed, the Inditment was 
neld not to be ſufficient z wherefore he was 
Indicted de #ovo, by the name of Sir Heury 
Ferrers BaxOnet,and being Arraigned, pleaded 

C 4 Not 


Co. 3 part 
Ferrers 
caſtſ-371y. 


$7 %. 


The Law} of ENGLAND, 
Not Guilty, and was tryed at the Bar, and up* 
on Evideuce it appeared that he was Arreſted 
for Debt, and that Nightingale his Servant in 
feeking to Reſcue him as was pretended, kil- 
led the ſaid Stoxe 3 but becauſe the Warrant 
to Arreft hina was by the name of Sir Henry 
Ferrers Knight , aud he never was a Knight; 
It was held by all the Court, that it was a vas 
riance inan Eflential part of the Name, and 
they had no Authority by that Warrant to 
Arreſt Sir Henry Ferrers Baronet : So it is an 
ill Warrant, and thekilling of an Officer in 
executing that Warrant cannot be murder, be. 
cauſe no good Warrant. | Crs 
* 3- There 1s malice implyed in reſpet of 
the perſon killing, _ 

As if A. aflaulc B. to Rob him, and in refiſt- 
ing A. killeth B. this is Murder by malice im- 
plycd, albeit he never faw, or knew him be- 
Ore. | | 

' Soifa priſoner by the Dureſs of the Goa- 
ler cometh unto an untimely death, this is 
murder in the Goaler, and the Law implyeth 

Co.z.1nft. malice in reſpe& of the cruelty 3 and this is 
f. 52, & the cauſe, that ifany mandyeth in priſon, the 
Ps Coroner ought toſet upon his Body, to the 
end it may be inquired of, whether he came to 
a oe y Dureſs ef the Goaler , or other- 

wile, 

- = if a or other gs wa he 
pon. & ought to hang theparty attainted according 
| Fa. ” : in, ex Todeaione and his Charge, will againlt 
Co.3.Inſt. the Law, of his own wrong, burn or behcad 
f. 52, & him, or econverſo > the Law in this caſe 1n- 
217. plyeth malice in him. 50 
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So if a Capias be dire&ed unto the Sheriff, 
to take a man in an Aion of Debt, or Tref- 


paſs, there no man can take: the Party but he pgg, 
muſt have Authority from the Shersf 3 and Stnd: 116, 
if any man attempt of his own Authority to *+ c.42. 


take him, and he Reſiſteth, and in Relifting is 
ſain, he that weuld have taken tum 1s guilty 
of Murder. 


So if the Sheriff will by the Authority &, x;.. 
which the Law giveth him, Arreſt any man 161, a, 
| for Felony, which is not guilty, theparty may Co.z. Inſt. 


Reſcue himſelf, and if upon the Reſcous the *27: 
party is ſlain by the Sheriff, he is guilty ofhis 
death, But it 4. be Inditedof Murdet, Rob- 
bery, Burglary, or other Felony, and the She- 
riff by vertue of a Capias offer to Arreſt him, 
and he Refiſteth and flyeth, the Sheriff may 
kill him, it otherwiſche cannot Arreſt him, 
although in truth the party be Not Gwilty, 
nor any Felony done: So by this we ſee that 
there is adiverfity between a Warrant of Re- 
cord, and a Warrant and Authority in 
Law. 

Thus much of Homzcides Voluntary , and 
of Malice fore-thought ,. viz. Petit Treaſon, 
and Murder. | | 

It was the Law of Numa Pompilis : $1 quis 
Hominem Liberum dolo ſciens morti duit, partie 


cida eſt. 


As there are Homieides that+ are voluntary, 
and of malicc fore thought.' ſo there are ſome 
that be voluntary , and not of malice fore- 
thought 3 of which ſome be Felony, as Man- 

| | Naughs» 


Touching matters Criminal: by 


42 The Laiwof ENGLAND, 
flaughter, and ſome be not Felony , as Se De. 
ſendendo, &ce 


1. Of Homicide, which for Diſtinition- 
fake wecall + Bwear ard 4 


Man-ſlaughter is when one is ſlain with a 
mans will, but not with malice prepenſed up. 
on ſome ſudden falling out, or Quarrel ; as 
if two meet together , and firiving for the 
Wall the one kill the other; this is Man- 
flaughter and Felony, So. if two fall out up- 
ona ſadden occaſion , and- agree to fight in 
ſuch a field , and cach of them go and fetch 
their Weapon,and go into the field and there- 
in fight, the one killeth the other z. here is 
no malice prepenſed, for the fetching of the 
Weapon, andgoing into the field , is but a 
continuance of the ſudden falling out, and the 

Heat of the Blood kindled by Ire, was never 
cooled till the blow was given. But if they 
appoint to fight thenext day, that is malice 
prepenſed, and conſequently not Man-flaugh- 
ter, but Murder. | 

One Royley was IndiQed of the Murder of 
William Derman, and upon his Tryal a ſpeci- 
al Verdi was found, which was removed in- 

Cro,2-part to the Kings Bench by Certiorariz whereupon 
_ ow the caſe was found tobe ſuch , that Flian 
296. * RoyleySon ofthe ſaid Royley fighting with the 
' faid Berman, and the ſaid Derman beating him 
ſs as his Noſe bled, he thereupon went to his 
Father , telling and complaining unto him 
of that Battery > whereupon the » 
ant!y 
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Rantly went into the field , and finding Der- 
in, called hirh Villein , and other opprobris 
ous terms, and ſtruck him with a little cudgel, 
of which ſtroke he afterwards dyed 3 and whe- 
ther that were murder , or only man-flaugh- 
ter, they doubted , and prayed the diſcretion 
of the Court, and all the Court Reſolved,that 
it was but man-ſlaughter, 'for he going upon 
the complaint of his Son, not having aty ma- 
lice before, and in that anger beating him, of 
which ſtroke he. dyed, the Law ſhall adjudg 
it tobe upon. that ſudden occaſton, and ftir- 
ring of Blood,being alſo provoked at the fight 
of his Sons blood that he made that Aſſault, 
and will not preſume it to be upon milice, 
plteſs it be found. And although the diſtance 
of the place where his Son complained was a 
mile, it is not matetial , being all upon one 
pathon. So if one hear that his Brother, Cou- - 
fin, or Servant is fighting upon a ſudden oc- 
cafion , and he go to. the place where they are 
fighting, (althougha mile or more diſtant,) 
and finding the Adverſary , 6. wy with him, 
and kilts him, it is not Murder , but Man- 


laughter , and being before the general Par- 
don, was diſcharged thereby. | 
' Thos much of Man-ſlaughter, that is not of 
malice prepenſed;but yet Felony. he 
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3. Of SeDefedendo, thet i Foluntar, 
and not Felony. G 175 27 


Se Defedendo is voluntary Homicide , and 
yet being done upon an inevitable occaſion, is} 
no Felony; as if A. be Aﬀaulted by B. and 
they fight together , and before any mortal 
blow given A. giveth back unril he cometh to 
a hedg, wall,” or other ſtraight beyond which 
he cannot paſs, and then in his own Defence 
killeth the other, this is voluntary ,” andy 
no Felony 3 and theJury that find it was done 
Se defedendo, ought to find the ſpecial mat- 
But yet there are ſome Caſes wherejn.a man 
is bound to give back 3 as 
Viet tih, . 1* It 4. Aﬀault B. ſo fhercely and violent- 
x. c. 23 1, andinſuchaplace, andin fucha manner 
Co. 3- ASif B. ſhould give back, he ſhould bein 
Inſt. 56, danger of his life, he may/in this Caſe defend 
himſelf, and if in that Defence he killeth 4, 
it is Se Defedends, becauſe it is not done Felles 
enimo.and conſequently Juſtifiablez with our 
Law dos Goncur the Law Imperial; Fur: 
 boe evenit, ut quod quiſque ob t#telam Corpori 
D. 49.9.3: ſi fecerit , jure ſeciſſe exiſtimetnr. Non injuris 
þ fecit , qui ſe tweri voluit , cum aligs #0# poſs 

(ht, - ' 
Gp. lib.s, Y 2. If a Thief offerto Robor Murder B, 
Sqmaynts either abroad, or in his Houſe, and thereup- 
* *1+ on Afaulthim, and B. defend himſelf with 
26 we 3. out any giving back,and in his Defence killeth 


faſt. 56, the Thief, this is no Felony , for a man ſhal 
; never 


D:1.7, 3. 


never give way toa Thief, &c, neither ſhall he 
Forfeit any thing , and fo itis declared by 
the ſtatute of 24 H. 8. c. 5. OD OILS, 
' One Cooper being Indicted in the County 
| of Szrrey of the murder of one F. L. in 
n, is Southwark, he pleaded Not Guilty, and upon Cro, 3. 
and BY his Arraignment it appeared that the (aid Pt 4-4 
ortal Wi Cooper being a priſoner in the Kings Bench, E. Wr-- 
th toil and lying in the Houſe of one Anne Carrick, 
viich WY who kept a Tavern within.the Rules, the 
fence BN (aid 77. L. at one of theclock in the Night aſ- 
d'y«& ME Cultcd the faid Houſe , and offered to break 
done ill the ſtaple thereof, and ſwore he would en- 
mat- tcr the Houſe , andflit the Noſe of the ſaid 

WH 411 Carrick, becauſe the was a Bawd, and 
man Bl kept a Bawdy-Houſe 3 and the faid Cooper 

Wh dilſwading him from theſe Courſes , and re- 
lent- prehending him, he ſwore that if he could cn 
LRner BB ter, he would cut the faid Coopers Throatz 
be-in Wl and he brake a window in the lo wer Room ot 
tend Wl the Houſe , and thruſt his Rapier in at the 
th 4. window againſt thc faid Cooper , who indc- 
Fell W fence of the Houſe, and himſelf , thruſt the 
h our Bi Gid WF. L.into the eye, of which ſtroak he dy- 
Jure ed, The Qteftion was , whether this were 
rpori 8 within the Statute of 24 H. 8. and the opi- b! 
414 8 nion of theCourt was, that if it were true - 
+ po Bi chat he' brake! the Houſe with an intent to 'Y 

| commit Burglary, or to kill any therein, iand 
er Þ BY a party within the Houſe ; (although he be 
reup” By not the Maſter, but a Lodger er Sojourner 
therein) kill him who made the Aſault , and 
intended miſchief to any in it , that it is not 
1 Chal BY Fclony, but cxcuſable by the Statute of "> 

Hs 


\ 


The Law f ENGLAND, 
H.$. which was made in the affixmance 
the Common Law 3 wherefore the Jury wer 


appointed to conſider of the circumſtances of 
the FaQ, and they being a ſubſiantial Jury 
of Sxrrey, found the ſaid Cooper not Guilty 
upon the Indi&tment, whereupon he wa 
diſcharged. | : 
3+ If a priſoner affault the Goaler, the 
Goalcr is not by Law inforced to give back, 
bur ifin defence of himſelf he kill the prifo- 
ner, this is no Felony. | 
;3F.3- 4+ If any Officer or Miniſter of Juſtice 
Cor.zgo. that hath lawful Warrant, and the party af. 
ault the Officer, or Miniſter of Juſtice, he is 
not bound by Law to give back, hut to carry 
him away and if in execution of his Of 
fice he cannot otherwiſe avoid it , but in 
firiving kill him, it is no Felony. 
Note, ifmen tilt or turney in the preſence 
of the King or if two Maſters of Defence 
playing their prizes kill one another , this is 
no Felony, 11 H. 4.23. 4. Hobarts Reports, 
Weaver v, Ward f.134. And the reafon given 
is, for that in Friendly manner they contend 
.totry their firength, apd to be able todo the 
King ſervicein that kind as occafion ſhould 
be offered, 

Hitherto of Homicides that be voluntary, 
and no Felony, whereof ſome be in reſpe& of 
giving back inevitably in defence of himſcl, 
upon an aſſault of Revenge, . and fome with 
out any giving back, Oc. I nowprocced to 
that Homicide that is not | Felony , neither 
fore-thought, nar voluntary; and this -” 

Ca 
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Touching matters Criminal. 
all. Man-ſlaughter by miſadventure , or 
Charce-medley. Tt: | 


ra . Of Homicide by miſadventure, 
gov. Chance medley,or per Infortuninm, is when Co. Lite; 


ONC 15 flain caſually 5 and by miſadventure 5 287.6, 
without the will of him that doth the AQ, 

back Wl v<reupon death enſueth. Or Homicide by 21. H. 7. 
miſadventure is when a man without any 73+ 7-5": 


cif : . | .  H. 17:38. 
"WE cvil intent doth a lawful thing, or that is a4, 2 4; 
1ſtice Ml "2" prohibited by Law, and another is ſlain 7, 


ya.” cometh to his death thereby , as if one 

he is MY [hoot at Butts , or at pricks, and kill a man, 

by ſwarving his hands, this is no felony), 

- of WM The farne Law is of tiling an Houſe, aud a ah 5* 
tile fall, and killeth one. So if one train. * © © 

ed Souldier hurteth another m skirmiſh , of 

which hurt he dies, this being by mifad. 

fence MI venture is no felony. But in any of theſe 

| Caſes before put if a man be hurt or maim- 

ports ed only , an Aion of Treſpaſs licth againft 

"WY him that was the cauſe of the hurt, or maime., 
"tend Ml ©2ugh it be done againſt the parties mind 
and will ; becauſe in Civil Treſpaſſes and 
injuries , that are of an inferior nature, the 
Law doth rather conſider the damage of the 
party wronged, then the mind of him, that 
was the wrong doer. 

Vide Hobarts Reports Weaver agaiuſt 
Ward f. 134. But to return from whence 
1 have made a digreſſion : It is to be con- 
lidered , whether he that commiteth this 
Homicide by miſadycnture indoing a So 

| AQ, 


"OM OT” be 


CheLawof ENGL A ND, 
.A&, and likewiſe without an evil intent ; 
for if the AQ be unlawful, or done with 
an evil purpoſe, it will prove murther, 

1. Touching an unlawful Aq: If aman 
ſhoot at a Cock or Hen, or any fow] 
another man, and the arrow by miſchance 
kill a man, this is faid to be murther , for 
the Act was unlawful. So if a man doth 
beat another , and with intent not to kill 
him, yet if the party be killed by this bat. 
tery, it is felony. Gon rare B60. 7 190Y 

So if two are fighting together, and a 
third cometh to part them, and is killed by 
one of them two, without any malice fore. 
thought , yet this is murther in him, and 
not Homicide by Chancemedley, or miſad- 
venture, becauſe that they two that fougt 
together , were in doing of an unlawful 
Act, And if they were met with prepen- 
ſed malice, the one intending to kill the 
other , then it is murther in them both. 

2. Touching an evil Intent: If a man 
knowing. that many people come in the 
ſtreet from a Sermon, throw a ſtone over 
a wall, intending only to fear them, or to 
give them a light hurt , and thereupon one 
is killed, this is murther, for he had an 
evil intent , though ' that intent extended 
not to death , and though he knew not the 
party ſlain, 

Note , though the killing of. a man by 
miſadventure, or by chance; be not felony, 
Duia in maleficiis voluntas ſpefiatnry , non ext- 

ts. D. 48. 8.14. yet the party guilty _ 
orfeit. 


6. 
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Touching matters Criminal, 49 Þ 
forfeit therefore all his Goods, and Chattefs, _ i_ 
to the intent. that men ſhould_be cautious, 


E as they tend not to the effuſion of mans . 
ny blood: I ſhall conchude this learning touching, | 
C of Homicides , with ſomewhat appertaining to 


"x Phyſicians and Chirurgians. 


- ; 


F If one that is of the myſtery of a Phy ks, 


= Wl t:kc a man in Cure, and giveth him ſuch Co, 3. 
OY Phylick, as. within 3 dayes he dies thereof Juſt-#57, 


W without any felonious intent, and againſt 
F his will, it is no Homicide : But Britox (cap, 
nd 1 BY «< De Homicides, )ſaith, that if one who is 


oY not of the myſtery of a Phyſician or ' Chi- 
ptr rurgion , take upon him the Cure of a man, 


iGag and he dieth of the potion , or Medicine, 

"WH this is , faith he. Covert felony. In the Ci. 
wh i 0 Law it is thus: Medico imput ari eventus 
; mortalitatis nox debet : Ita quod per imperitiam \, < .... 
| he commiſit , mputart e: debet., pretext bauma- > 7 s 
ne fragilitatis delifium decipientis in periculo 


wh homines inoxium eſſe non aebet. 
the | Imperitia culpe adnumerontur 3 veluti fi Me- Juſts 4. 
Over dicws ideo ſervum tunm occigerit , quia male 3: 7: 
Pr ſecuerit ; aut perperam ei medicamentium de- 
derit, © 4's A 
Lak Thus much of the Pleas of the Crown, 
ed that have relation to the life of man 3 1, pro- 
the WM <£*% now to thoſe that reſpect the body 
and members, ; ; 
| by 


2. Of 
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2. of theſe Crimes , that appertain iq 
mans body, or members, and they are 


Battery, Mayhem , and Rape. 


Battery; is when 2 man affaulteth and 
beateth another , 'this is-againſt the Lay 
and Peace of the Realm, which ordaineth, 
that no man ſhall be his own Judge, a 
revenger of his own private wrong, but 
{hall leave this to the Cenſure of the Law; 
CAnd this is agreable to the Roman Laws; 
Generali lege decernimus , neminem fibi' eſſe ju- 
dicem vel jus fibi dicere debcte, In ve enin 
pes iniquum admodnm eft_ alicui licextian 
mrebuere ſententiq., Again : Non et ſinzalj 
concedendiem , quod per Magiſtratum public 
poſit fiert , ne occaſio ſit Majoris tumultzes a 
ciendi ; wherefore he that is fo beaten my 
indi the other party, who upon it (hal 


- be fined ro the King : But fome there att 


that may in a reaſonable and moderate man- 


ner chaſftiſe , corre& and beat others. 


7. In reſpe& of power, proceeding from 


. the Law of nature , as Parents may correc 


their own Children. 

2. In reſpe& of Authority ceconomical, 
as the Maſter may chaſtiſe his Servant , 0 
Apprentice, 

3. In reſpe&-of power ariſing from Civi 
Jultice 3 as the Gaoler and his fervant tit 
unraly priſoners z the Officers , him that 

| arreſted, 


| and 
Law 
neth, 
Qt 
, but 
Law; 
Laws; 
oe j- 
enim 
ta! 
112Hlj 
blid 
KS fa- 
nh m3} 
© (hall 
re ar 
 Miall® 


> from 
orrea 


mical, 
nt, 0! 


1 Civl 
t , the 
that 1 
-xeſted, 


| of the old French ( Pehaigne ) a Maimic 
corporal hurt, whereby a man loſeth the 
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Touching matters Criminal: 
arreſted , and will not'otherwiſe obey; . 
Alſo a man may -juſtify the beating of 
another , itz detence of. his own perſon , or 
of the perſon of his Wife , Father , Mother; 
or Maſter: But when any is affaulted, or 
beaten in Church , or Churchyard , it is 
not lawful for him to retarn or give any 
blows in his owa detence , as he may. clſe- 
wherein ogþer places, 
Mahim , or maime ( 


Cra.. i; 
part Fran- 
CCS. V. 


Mubemium ) cometh 2: of 
A Mahim. 
Co, Lit. 


uſe of any member, . The Canoniſts call it F, of 


Membri matilatiozem,, or Mayhem, is where a. 
by the wrougful Act of another any mem- 
ber is hurt-or taken . away , whereby the 
party ſo hurt. is made unperfe&. to tight : 
As if a bone be. taken . out- of the head: 
or a bone be broken in any other part of - 
the body , or foot, or hand, or finger, or 
joynt of a foot, or any member be cut : or 
by ſome wounds the ſinews be made to ſhrink 
or other meniber , or the tingers made crook- 
ed, or if any eye be put' out ; or the fore- 
teeth broken ,or any other hurt iu a mans 
body , by means -whereof he is made_ the +,,,, .1.: 
lels able to defend himſelf , or offend his to c»t ma- 
cnemy: But the cutting of an ear or * noſe, ncieufy | 
or breaking the hinder teeth, or ſuch like, *' 797 of 
is no Maybem , becauſe it is rather a defcr- _ 7 Fo 
mity of the  body., then diminiſhing of xy. by, « 
tirength , and that is commonly trycd by Law ena- 
beholding the party by the Juſtices. And #47" the 
it che Juſtices. {tand in doubt , whether the phe of 
hurt .be a Maybem or not , they uſe , and majeſy. 
2 will 


TheLath of ENGLAND, 


kf 2. Of theſe Crimes , that appertain 1M * 
$f mans body, or members, and they are bh 
Fl | : 
J |, Battery, Mayhem , ard Rape. = 
W | : | blc 
| a Battery, is when 2 man aſfaulteth and WM wh 
in "ys beateth another , 'this is-againſt the Lay 

* and Peace of the Realm, which ordaincth, MI of 


that no man ſhall be his own Judge, or Ml co: 
revenger of his own private wrong, but Ml uſe 

(hall leave this to the Cenſure of the Law; WW M: 

Cod. 3. (And this is agreable to the Roman Laws Ml by 
fil. Generdalilege decernimus , neminem fibi' eſſe ju- WM Þc! 
 dicem vel jus fibi dicere debete, Tn re enin Ml pai 
te iniquum admodum eft. alicui licextian WM As 
#ribuere ſententice, Again : Non &t fingalill ot 
196, | Concedendum , quod per Magiſtratum public WW 1 
poſſat fleri , ne occaſio ſit Majoris tumulius ja-WI 19) 

ciendi ; wherefore he that is fo beaten my by 

Wit! indi& the other party , who upon ic ſhall WJ or 
64 - be fined r@ the King : But ſome there ar: <d 
F090 that may in a reaſonable and moderate man-WW tec 
- ner chaſtiſe , corre& and beat others. IM bo 
Witt: | 7. In reſpe& of power, proceeding fron 1c 
F111: 5 . the Law of nature , as Parents may correa Wl cnt 
HY their own Children, or 
(14ET 2. In reſpe& of Authority economical WM i 
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f as the Maſter may chaſtiſe his Servant , of i 
4+ Apprentice. | fir 
[ 3. In reſpe&-of power ariſing from Civil bel 
{4 Juſtice 3 as the Gaoler and his fervant , tht if 


unruly priſoners z the Officers , him that 5 tu 
| arreſted, 


1 may 
- (hall 
'e ar 
ITialle 


- from 
Irrec 


ical, 
It, 0r 


 Civl 
t, the 
that I 
reſted, 


_ Þ bs. > WIL4=+ wp + TREE GL LORE _ b 4% & ' 
8 ah ; * bi , p ' © LOOT NE OE ; 
fe 5 " , FR Web” at 
, » hs 4 
* A [i 
| IN 
(Jl - 'F: 
* | 
i 4 
| * {4 
-. + - ig . Ss” ' . "Al 
; _ / 
"y £ 
-$K] 


arreſted , and will not otherwiſe obey, 


Alſo a man may juſtify the beating of 


another , it defence of. his own perſon , or 
of the perſon of his Wife , Father , Mother; 
or Maſter: But when any is affaulted, or 
heaten in Charch 5 or Churchyard A it is 
not lawful for him to retarn or give any Co. i: 
blows in his owa defence, as he may. elſe. PF ran- 
wherein ogþer places, 


CCS. V, 


Mahim , or maime ( Mybemiam ) cometh 2; Of 
of the old French ( Pehatgne ) a Maimie a Mahim. 


corporal hurt, whereby a man loſeth the ©: *- 


uſe of any member, . The Canoniſts call it To 


Membri matilatiozem, or Maybem, is where a. 
by the wrougful Act of another auy mem- 
ber is hurt-or taken . away , whereby the 
party ſo hurt. is made unperfe&. to hight : 
As if a bone bc. taken. out- of the head: 
or a bone be broken in any other part of . 
the body , or foot, or hand, or finger., or 
joynt of a foot, or any member be cut : or 
by ſome wounds the ſinews be made to ſhrink 
or other member , or the tingers made crook- 


ed, or if any eye be put' out , or the fore- 


teeth broken ,or any other hurt iu a maris 

body , by means whereof he is made. the +y,;, :4.; 
leſs able to defend _ himſelf , or offend his to cut ma- 

cnemy: But the cutting of an ear or * noſe, liciouſy | 

or breaking the hinder teeth, or ſuch like, '3* 79 of 
is no Maybem, becauſe it is rather a defcr- —_ Tales 

mity of | the , body., then diminiſhing of xy. by, « 

tirength , and .that is -commonly ad by Law ena- 


beholding the. party by the Juſtices. And #4 Fn "he 

it the Juſtices, and in doubt , whether the ge If 

hurt .be a Maybem or not , they uſe , and Majeſty. 
fa 2 | will 


Wk 52 The Lawof ENGLAND, 
|. will of their- own diſcretion, take the help 

and opinion of” ſome skilfu} Chirtirgeon, to 
conſider thereof, before they deterrtine upon 
the Caufe. 

Es wks But whether a man may FR indicted for 

2 ; þ, Maiming himſelf? To this it anſwered , that 
he'may 3 As it appears in the' Cafe of ons 
Wright. anno 1x. fac. in the County 
Leiceſter 3 who being a yong; frong, and 
laſty rogue, to make himſelf impotent,there. 
by to have the more colour to beg, or to 
be relieved , without putting himſelf to 
any labor , cauſed his Companion .to ſtrike 
off his left hand, and both of them were 
indicted , fined', and ranſomed- therefore, 
and that by the opinion of the reſt of the Ju- 
ices , for the: members of every ſ{ubje& arc 
under the ſafeguard and prote&ion of the 
King , to theend' that they may ſerve the 
King, wher occaſion ſhall be offred , and 
therefore not in the power of a ſubje to 
,maira or hurt his own body or limbs, or 
to cauſe another to do it. And this is 4 
| Breable to the Civil Law , Nemo membro- 
rum ſuorum eſt dominus : Liber homo ſuo 19- 
mine utilem aquilie habet aftionem: dineftan 
enim n0n babet ; quoniam 'dominio membrv. 

D. 9, 2. 13. 0m ſuorum nemo videtur, 

\ By the ancient Law of Ei land he that 
maimed any man » whereby he loſt any part 
of his body , the Defendant ſhould looſe the 

Co. 33 * like part, (as he that took away another 
Inſti mans 4% fhould loofe' his own.) And: this 
118, oy was grounded upon the Law of God, 'Le- 

it, 24+ 'P5 18,19. 20. Dent, 1'9. V." 21, 4 
REY 60) is 


I5 called among, the Latines Lex JTalionis, | Il 
or Reparationis , among the Greeks, AV&e- 
myths , per quam quis patitar , quod alteri 


fectt. 


This offence of. May em is under all fe- &, |... 
lonies deſerving death, and above all other 1, a, : 
inferiour offences, ſo as it may be truly ſaid 
of it, that it is, Inter crimina majora minimum 
& inter minor maximum. | | 

Rape, is the violent deflouring of a Woman 3 Of Rape; 
againſt her will 3 and this offence is felony, 
as well in the principal,as in his Aiders, vide 
11. Hens 4, Co 13. Is E. 4ec. 1, Welk, 2, c. 23. 
Cromptons Juſtice of Peace f. 43, 44. - But 
my Lord Coke defines it thus: It is when 
2 man hath carnal knowledge .of a woman 
by force, and againſt her will, or Rape is 
felony by -the Common-Law, declared by 
Parliament for the unlawfuland carnal know- 
ledg, and abuſe of any woman above the 
age of ten years againſt her will, er of a 
woman child. under the age of ten. years, 1nſtic. /. 
with her will , and the offender ſhall nat 6o., 
have the beneht of Clergy. Vide 18. Eljz. 

C0, 

It the party that is raviſhed , conceive Stamf. 24. 
by \the Raviſher a child 'at the time 'of 
the Raviſhment , this is no. Rape, becauſe 
ſhe could not conceive, unleſs ſhe aſſent. 

Bratton in 24th chapter of his third book 
ſheweth, that by the Antique Law of King 
Athelſtan, He that meeting a Virgin ſole , 
or with company , did but- touch” her! un- 


Co, Lirt, 
123.6, 


honefily, was guilty. of bxcaking the Kings 


Edict; It againſi her will, be threw her on 
D 3 the 


D, ab. 6. 


' The Law of ENGLAND, 


the ground, he loſt the Kings favour; if 


he diſcovered her, and caſt himfelf upon her, ” 
he loſt all his poſſefMlons : if he lay with £ 
her , he ſutfereth Judgement of life , and 
member: yea, if he were an Horſe-man , Z 


his horſe loſt his tail and main.' His hawk 1, 
likewiſe loſt her beak, 'Tallons and train, 

'And'the Virgin had i in recompenſe all his 1 
Land and money by the Kings Warrant, 


This was in the King Atheſtss dayes; But : 
in Braoxs time, it ſcemeth that theſe kind of 
Raviſhers were otherwiſe puniſhed, they loſt } 


their eyes and privy members. Co.Litt.123. b, 

29, H. 6.Tit. Coron. 19. Bratton lib. 3.f, 147. , 
The Civil Law ; Pinitnr Lege Talia 4 

vi publica,qui pnerum, vel feminam, vel quem. r 

quam per vim fupraverit. 

* Hitherto of the offences, that touch the 


body and members; Viz. Battery, Mayhem, y 
apd Rape, 
| 


3” of thoſe Offences that Afpoil men of 
- . their property. 


Thoſe Crimes or Pleas of the Crown, 
that deprive others of their property , are 
two, dF. Fartum, or Theft , and Burning 
of Houſes. TE! 


. Of Theft. 


In Thef are to be conſidered 3. thing 
the Etymology of the word Furium , t! 
definition, ion, and is (eyeral kings 
| Fertun , 


Tourhing matters Triminal. Yay "a 
Furtum , a furvo , id eft , tigro difium La- 7. Tac "f 
beo ait : quod clam & obſcuro fiat , & plerum- Etymolo- 
que naCte , vel a frrande , ut Sabinus ait : Mo 
vel a ferenda & auferends: vel a Graco ſer- 0. 47-2. | 
jmone , qui Popes appellant fures : Imo & < ""_g 4* 
Greci am 18 Picen , id eft , a ferendo PGExs * 
dixerunt. | 
Brafon thus defines it , Furtam eft ſecun- 1. The de- 
dum Leges , contrefatio rei aliena fraudulen- finition. 
tz, cum animo furandi, invito ilo Domino , 
cujus res illa fnerit, Lib: 3.f. 150. 
The Civilians thus : Furtum eſt contreda- Juſt, 4; 1. 
to frauduloſa , Incri faciendi gratia , vel ipſins 1: 
1c; , vel etiam ſus ejus, poſſeſſion ſve , quod + 7 
lege naturali probitum eſt admittere. Pp 
That Theft 1s forbidden by the Law of 
nature, is manifeſt by theſe Authors. 
1. Cicero: I vita fibi quemque petere quod 
pertineat ad uſum nou iniquum eft ; alteri ſur- 
ripere , j16s non eſt. =, 9 | 
: Theft generally taken , doth comprehend 3 Its ſpe- 
arceny,, Robbery , Burglary, and Pyracy : of cies Or 
theſe < Oxdcr, ohlacr ads - | , kinds. 


1. Of Larceny. 


Larceny , by the Common Law, is the 
{clonious and fraudulent taking, and carry-, - 
ing away by any man or woma!:.., of the co, z. 
meer perſonal goods of another , neither Inſt. 197. 
irom the perſon, nor by night in the houſe: 
of the owner : This Larceny is twofold , 
the one ſo called Simply, and the other Pe- 
tit, or Little Larceny. . 

The firſt is where the thing ſtollen ex- 
D 4 - ceeds 
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 ceeds the value of 12, pence, and that is 
felony. | 
The other ( which is called little , or pe- 
tit Larceny) is where the thing ſtollen doth 
not exceed the value of 12. pence, and that. 
is not felony. ES 
From the Dcſcription and Divifion of 

Larceny , I procecd to propoſe theſ efollow. 

ing Queries, with Reſolutions on them. - 

Qreſt. Whether Larceny can be committed, 

where there is a Bailement, or Delivery , 
by the owner of the thing? 

Reſp. Larceny is perpetrated by an actual taking; 
for an Indi&ment , ©wod felonice abduxit 
| 15 not good, becauſe it wanteth cepit, By 

taking , and /not Bailement or delivery , for 
that 15'a Receipt, and'not a taking: and 

Lib. to, therewith agreeth Glanvil,, Purtum non eſt 

C13. whi initinm babet detentionis per dominum ret; 

But this Rule of Glaxv?! has its exceptions; 

Co. 3, 35 appears by theſe Cafes in our Law, It 

Toft. 107, 2 Carryer hath a bale or pack of Merchan- 
1.3-E. 4-9. diſe delivered unto him to carry it to an ap- 
pointed place, and after he take the whole 

*Furtum pack animo furandi , this is Larceny : ſor 

Far gets the delivery had taken his effe& , and the 

morn com- Privity of the Bailement is determined fo 

mittitur; if he open the pack, and take any thing 

Juſt. 4, 1. ont * aximo furandi, *tis Larceny. | 

fe If a Taverner ſet a piece of plate before 

a man to drink in it, and he carry it away, 
_ is = her it is no gar 

14 , c, 4 ſpeclal uſe to a ſpecial purpoſe, 

$549 Te conclude, our , Law does make a di- 

ſe, 191; ſtinQjon between a Poſſeſſion and a Logs 


" Touching inatters Criminal. 57 
for when 1 deliver goods to a man , he hath 21. H. 7. 
the poſſeſſion of the goods', and may have |» ® 2* 
an Action of Treſpaſs, or an Appeal, it they ys 'H. 7. 
be taken or ſtoln out of his poſſeſhon, But 12. 
my Butler or Cook , that in my- houſe hath Cro. 1. 
charge of my veſſe) or plate, hath no poſ- I _ 
ſcion of them, nor ſhall have an Adion Riches, 
of Treſpaſs or an Appeal, as the Baily ſhall, 638. 

and therefore if they fteal the plate or veſ- 

ſe], it is Larceny; And fo it is of a ſhep- 

heard , for things be i. onere, & non in 
poſſeſſion Promi , Coct , Paſtors , &c., 

Whether of goods found and converted Quail. 2. 
anime furandi, Latceny can be:committed? - 

If one looſe his goods , and another find Ref. 
them, though he convert them antimo. fu- 
randi, to his own uſe, yet-it-is not | Lar+ 
ceny, for the firſt taking is lawful. 

So if one find Treaſure Trove, Waif, or ,. aq 
Stray, and convert them cam affetin furandi: pl. 99. 22. 
it is no Larceny, both in reſpe& of the © 3- Cor 
inding , and alſo for that Dominus rerum 265. 
10u apparet; And noxt eſſe, & nou apparere 
tautundem valent . quoad eum , cui' 104 af+ 
daret. | | 


Whether an Tafant , that is under the Quzfi. 
ape of diſcretion, can commit Larceny ? 
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Queſt, 4. 
Reſp. 


TheLawofENGLAND, 


But it appears 'by Lambard f. 2. u#.7.thi 
the Law was heretofore thus ; Tifans decen 
annorum furti reus cenſeatur. But having 
given you a determination according, to our 
Law, I will mention the, Law of the Re. 
mans "and Greeks. 21 

1. The Civil Law: 2ueſitum + ft. an In. 
pubtes rem alienam amovendo , furtum faciat} 
Et - 'placnit , quia furtum ex affectn | faraugi 
confiftit, ita- demum obligart eo crimine in. 

puberem , fi pr 7 x eximus pubertati ſit, & ob id 
inelgar e aelinquere. 

* Inpubivels furtum facere paſſe, niſi jem dolir 
capax fit, Julianus lib. 22. Digeſt. ſcrpſit. for 
Fitatis babetur ratio indeliciis. 

' 2- The Law of the Greeks : Klien lib. 5, 
cap, 16. Varr,; Hift. hath this ſtory: When a 
certain Boy, who had ſtoln away a golden 
plate, that 'fell: from Diana's Crown , was 
brought in Judgment before the Areopagite: 
Thoſe Judges, cauſe Cocke-Hall, Bones, Rat- 
#les, and the' golden plate to be laid befor: 
the Child ; » In whom. perceiving an inclinz- 
tion again to. the golden plate , rather then 
tothe Rattles and other chings more. {ti. 
table to his childhood, without pitty to his 
Infancy , they, condemned. him to death, 4 
a Sacrileger , thinking it fit to cre that 
fin and wickedneſs, ,which they diſcerned 
to be in him, being yet but in the blade, 
aud herbe, 

Whether a Feme Covert can; be guilt 
of Larceny? | 

If-a man and his wife commit Larcen 


joyntly, the feme can neither. be princips 
| not: 


7.that 
decem 
aving 
rO Our 
& Ro. 


or acceſfary , but it ſhall*be- wholly ad- 

udged the husbands fact, becauſe the Law 

intends her to have no will, in regard" of 

he fubje@ion and obedience ſhe owes to 

her husband : But a woman by her ſelf, 

without the privity of -her' husband , may Stamford. 
ommit Larceny or other felony , to become ara E3: 
eithcx principal or acceſſary : As if ſhe ſteal Fitzh, F 
4 in.Wg0045 } or receive thieves to her houſe, &e, The-wo- 
oþ Mend if the husband as foon as he perceives mansLav- 
it , waive and forſake their company and his Jr '": 3: 
1 dl, M091 houſe, in this cafe the womans offence * "2or 
makes not felony in the Bacon. But if the 


'$// Im. 
acuat ? 
eral; 


-Y Baron commit felony. his wife not ignorant 
lib. «of it > may keep his company fill notwith-. 


ſtanding , and not be declared acceſſary, 
Note, that a woman'cannot be thief of Stem/ord 
i. her husbands goods, if the take and givt lib.1.c.19. 
"rite (0c away , the Receiver is no felon, 
RY Whether Larceny can be committed of a W#i*< 5- 
befor thing , that is delivered by- Replevin, - ; 
acting. l— 1f 4 man ſeeing the horſe of B, in his 'pa- Reip. 
r then 45> and having a mind to ſteal him, comes 


Vhen 2 
golden 


re (ui. f* the Sheriff, and pretending the horſe to <q, .. 
to his be 115 , obtaineth the horſe by Replevin, yet 1oki. 168. 
\th. af £215 15 a felonious and fraudulent taking, as Co. >. 
» tharlll 't a5 reſolved by the Judges, as Catlin Chict 74. 
OY Juſtice reported in the Kings Bench Paſch, Sprat ot, 4 


15. tor the Replevin was obtained in fran- years 
dem Legis, And fraus Legi fit, wbi quod 
feri nohutt , fieri autem non vetuit , id fit. 


blade, 


guilt [ 


mo, from one room to another, in the ſame” 
houſe, can be Larceny ? ren $1 EN 
The removing of things taken , though Reſp. 
x: ---.. tity 


Axcenj 
incipa 
nor. 


Whether the removal of things felle ani- Quare 6. 


Touching matters Criminal: 59 | 


6& TheLawof ENGLAND, 
they be not carried away , is Larceny a; 
if a Gueſt take the coverlet or ſhects 
his bed, and rifing before day , take the 
coverlet or ſheets out of the chamber, when 
21.4} p1, he lay, into the'Hall , to the intent to ſie 
39. them, and went to the ſtable, to fetch his 
Co.3 horſe, and. the ' Hoſtler apprehended him, 
ow t08. and this was adjudged Larceny : and th; 
*9* -, coverlet or -ſheets were / carried away, to 
the Hall, albeit they were {til} in the houſe 
of the owner. 
So if a mans horſe be in the cloſe , ani 
one taketh him, and as he is carrying hin 
Juſtice away he is apprehended , before he gettch 
Daliſons out of the cloſe , yet this..is ſufficient to 
Report. to make it Laxecny. Hark 
Quzre 7, Whether Laxceny can be commited of per. 
| fonal goods, that favotir any thing of the 
Realty? 5 of | 
Reſp, Of perſonal goods , if they favour an 
thing of the. Regky.,, no, Larceny can be cor 
mitted , as taking apples out of an-Orchard, 
growing upon :the tree , or grals ſtanding 
on ground, &e. though they be taken with 
a fclonious intent , is not felony ,-for that 
they are parcel of the-freehold: But it th 
owner cut the graſs, or gather the fruit, 
then Larceny may be committed of them, 
So it is of a Box or Cheſt with Charters, 
10, E, 4, 29 Larceny can be committed of them, be- 
14. Co. cauſe the Charters concerne. the Realty, and 
lib. 8. C&- the Boxor the'Cheſt , though it. be of great 
Oe value, 'yet fhall it be of the {ame nature, 
35 % the Charters be of; Er ome majus dignw 
trabit ad ſe minus. BE 
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Touching matters Criminal. 61 


Whether ' Larceny can 'be committed of Quere 8- 
Winding ſheets :bout dead Bodies ? 

At the Aﬀizes at Leiceſter , the Caſe was REP. 
this : One William Baine had in the night 
digged up the Graves of divers ſeveral perſons | 2... 
and took the Winding ſheets from theBodies, x-gis; 
and buried the Bodies againr and Sr. Edward 7aynes 
Coke , adviſing hereupon for the rareneſs Cat. 
of the Caſe , conſulted with the Judges at 
Serjeants-Inun in Fleet fireet, where they all 
reſolved , That F although the dead Body is *amr; 
pot capable of any property , yet the pro- «um quis e 
perty of the ſheets mult be in forme body, 75 ex- 
and therefore in the Exccators, Admini- PE 5 ha 
firators, or other owner of them: And :x1;no,;. 
according to. the Jadges reſolution , he was tur quod 
indicted of felony at the next Alfizes , but 277/0n-c0- 
the Jury found- it but petit Larceny, for *'©: 
which he was whipped, . as he wel] de- 
ſerved. 

Whether a man nny commit Larceny of Quzre 
his own goods ? E 

If a man doth Baile or ſend his goods Reſp. 
to another , although he hath the general | 
property, yet may he commit Larceny of 7:25: 43. 
them, by the felonious taking and carry- DRrT SHof. 
Ing them away, and in Judgment”of Law, ford. 54: 
is faid in this Caſe to take the goods of Poole, 
another : For the Bailer hath Jus proprie- _ 3. 
zatir, and the Bailee hath Fs pofeſonie, or py f 
a ſpecial property, But let us fee what 
the Civil Law faies in ſuch Caſes. 


c 


Aliquands etiam ſue re: fertum quiz come 0, 4 
ninit: veluri fi debitor rem , quam -Creditori * © 
igkorir canſa dedit , ſubtraxerit, © © + 
a $i 
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 CheLawof ENGLAND, 

8 t is, qui rem commodeſſet, eam rem cl; 
_ abſtuliſiet , furti cum eo agi non | poteſt , qui 
" farm recepiſſet , ' &+ ille\ commodati Fer 
efſet. Hoc tamen ipſa accipiendum eft fi nul 
las retinendo cauſas is cuicommodata res erg, 
habuit. Nam ft impenſas nevefiari.s in ve 
commodatam fecerat , interfuit ejus Sotius ly 
Retentionem eas ſervare, quam ultro contmi 


dati agete. Ideoque furti effionem babebi. 
Thus much of Larceny. 


1. Of Robbery, 


Robbery is (faics Coke) a felony by th 
Common Law, commirted by a violent al: 
fault, upon the perſon of another , by put 
ing in fear, and taking from his perſon k 
money or other goods of any value wha 
ſoever : Or it is (faics another } a feloniou 
taking away of another mans goods fron 
his perſon or preſence, againlt his will 
putcing hirn in fear \and of purpoſe to ſte 
the ſame goods. We call it Roberia, & Rs 
pina , and the Thief Roptor. 

Out of which deſcriptions, the. Reade 
may obſerve theſe ſpecial circumſtances 
x. That itis not Robbery , unleſs the par 
w, ut- in fear, as' by aſſault and violena 

. this circumſtance of fear , maketh ti 
| Uſe rence between a Robber anda Cut-purk c 

h take it from the perſon, but this latt 
takes it clam &- ſecrete , without affault 
and PLLUng, in fear , The. lattter by. viola 
at, anc tting ia fear. ,.. - 

wage 6 word [s takang ) neceſſari 


mpl lyet 


D, Touching matters Criminal. 6x 
em cla.oplycth that the Robber muſt be in pci- 
et , quf-Gon of the thing ftoln 3 for example , If Co, 3; 
liberatu'. bag or purſe of the true man be faſtned - « þ 
ft f nu his girdle , &c. and the Robber more 7 
res eraM-:ſily to take the bag or purſe, do cut the 
s 24 ro irdtc , whereby the bag or purſe, falleth tv 
otivs pole hc ground, this is not taking, for the Thief 
0 contmuMij2d never any poſſeſſion thereof; but it the 
hbabebiiM obber had taken up the bag or purſe, and 
Wi firiving had let it tall , and never took 
it again z this had been a taking, becauſe he 
ad it in his poſſeſhon 3 for the continuance 
 _Whet his pofſcfhon is not required by. Law. 
by th 2, Though Robbery is ſo called , becauſe 
olent at! goods are ' taken. de la rsbe, from the 
, by putfWRobe , chat is from the perſon; yet if the 14. E: 3. 
exlon htruc man ſeeking to eſcape for the ſafeguard ©: 1 
ue what of kis money, caltit into a buſh, which the 
fclonionMRobb:r perceiving 'This is a taking in Law 
Dds fronWMfrom the perſon , becaule it is done at one 
Ns wil time. © | R 
le to fill But, the Quere may be, Whether, the 
a, & KM Thicves reception only by ſuch a taking in 
Wy Law, as to make it Robbery? It jsanſwered, 
ec Read That a Thicf*s reception will make it Rob- 
nſtances WI bery; As if Thieves rob a true man, ,and 
the parti find but! little about him, take it, this is 
violencll an 2c ual caking, and by .means of death, 
aketh tl compel him to ſwear upon a book to fetch 44+ E-4- 
.ut-purlll them a: greater ſam., which: he doth, and 74:4 
his lat dcliver unto them ; which they receive, this + 
; affault Wi is a taking in Law by them, and adjudged 
y. viola Robbery A han made: him to take the 
©». MF 0#th, and fear continuing , made him bring 
ecellarilii the money, which amounteth to a taking in 
imply Law. 4, and 
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8 i is, qui _rem commodaſſet, eam rem cla 
_ abſtuliſlet , furti cxtm eo agi now | poteſt , qui 
" ſreum recepiſſet , ' &+ ille- commodati liberaty 
efſet. Hoc tamen ipſa accipiendum eft fi nul. 
las retinendo cauſ#s 1s cuicommodata res era, 
habuit. Nam fi impenſas neceſtari.s in ven 
commodatam fecerat , interfuit ejus Sotins pit 
Retentionem eds ſervare , quam ultro contmy 


dati agete. Ideoque furti atfionem babe 
Thus much. of Larceny, ' 


1. Of Robbery. 


Robbery is ( ſaics Coke) a felony by th 
Common Law, commirted by a violent al 
fault , upon the perſon of another , by put 
ing in fear, and taking from his eh hi 
money or other goods of any value what- 
ſoever : Or it is (faics another } a feloniou 
taking away of another mans goods fron 
his perſon or. preſence , againſt his will 
putting him in fear \and of purpoſe to ſic 
the ſame goods. We call it Raberia, & Ru 
pina , and the Thief Raptor. 

Out of which deſcriptions , the Reade 
may obſerve theſe ſpecial circumſtances! 
x. That itis not Robbery , unleſs the part! 
vs ut in fear, 'as by aſſault and violenc 

. this circumſtance of fear , maketh 
if rence between a Robber anda Cut-p c 
th take it from the perſon, but this latte 
takes it clam &- ſecrete , without affault: 
us. utting in fear , The lattter by. violeal 
D and ang parting in fear. ;-. -.< 
word (taking) neceſſarih 


unp Iycti | 


Touching matters Crimfnal, 6x 

implycth that the Robber mult be in peſ- 
>fon of the thing ftoln 3 for example , It Co, 3; 
the bag, or purſe of the true man be faſtned om « þ 
to his girdle , &c, and the Robber more 7 
aafily to take the bag or purſe, do cut the 
girdl: , whereby the bag or purſe, falleth tv 
the ground, this is not taking, for the Thief 
had never any pofſeflion thereof; bur if the 
Robber had taken up the bag or purſe, and 
in ſtriving had let it tall, and never took 
it ayain ; this had been a taking, becauſe he 
had it in his-poſſeſhon ; for the continuance | 
of his poſſefhon is not required by, Law. 

3, Though Robbery is -{o called, becauſe 
the goods are taken. de la rsbe., from the 
Robe, that is from the perſon; yet if the 14. E. 3. 
true man ſeeking to eſcape for the ſafeguard ©: 11 
of his money, calt it into a buſh, which the 
Robber perceiving This is a taking in Law 
from the perſon , becaule it is done at one 
time. | 

But, the Quere may be, Whether, the 
Thieves reception only: by ſuch a taking in 
Law, as to make it Robbery? It jsanſwered, 
That a Thief*s reception will make it Rob- 
bery; As if Thieves rob a true man, ,and 
nnd but! little. about him, take it,, this is 
an actual taking, and by. means of death, 
compel him to ſwear upon a. book to fetch 44+ E-4+ 
them a' greater ſum, ' which: he doth, and AA, ” 
deliver unto them , which they receive, this a 
1s a taking in Law by them, and adjudged 
Robbery :3 br fear made: him to take the 
oath, and fear continuing , made him bring 
the money, .which amounteth to a taking in 
Law. 4, and 
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6&4  TheLawofENGLAND; 
14-E. 3. 4,and laſtly: Thatan aſſault only to 
MF. ©” Without taking ſome money or pie by 
pl. 39, felony, for ſomewhat muſt be taken. _ | 
Juſt. 4- 2. Touching Robbers cake ſomewhat of the 
Abt Civil Law, Qui vires aliends rapit, tenetw 
wer raw qnidem etiam fre: Dnis enim magis alienan 
rem invito domino contretiat , quam qui vi 
rapit £ | 
D..47.8. Non prodeſt ei qui vi rapuit, 4d evitandan 
5. Dc re- panam fi ante judicium reftituat rem quam 14. 
- ap purt : Multo minus ( faies Gothofredus on this 
; 'Text ) ſi paniteat pot delium'; vere enim al 
evitandam panam ſola penitentia ſufficit. Curl 
plus oft rem reſtienere , quam panitere, & its 
tencnt DoCtores omnes comuniter, -- 
Thus much of the offence called in our 
Law Robbery. | 


3- Burglary. 


Touching Burglary , there are 3 matter 
worthy of obſervation: vis 1, The Etymo- 
mology or origination of the word. 2, Its 
Definition: 3. Reſolutions concerning this 
offence. * 

The word Burglary, is derived of tw 

words Burgb and Laron, Burgh fignifying a 
Houſe , and Larox lignitying a Thief; as it 
2.4 were'a Houſe Thiek. - 1X 
; This crime, according to 'the acceptand 
of our Common Law is thus defined. 
It is when one breaketh and entereth into 
the houſe of another in-the night, with 
felonious intent to rob or kill, or to do font 
other felony; in which caſes, although y 

| | ' al 


Touching matters Criminal; & it 
trry away nothing , yet. it is felony, for {ill 
which he ſhall fuffer death. _ 

The Refolutions that are given upon this 
offence, are theſe followings  _ 
' 1. Touching, fra&ion and entry ; If the The Re- 
door. of a manſion houſe ſtand open, and olutjong, 
the. Thick. enter. into the houſe with a pur- 
poſe to ſteal , this is a breaking of the houſe 
in Law , and no Burglary , becauſe there 
muſt be an aftual breaking, for the words 
f the Indi&ment are , Feloyice & Burgla- 
riter fecit ; &*'c, which are to be underſtood 
of an a&ual breaking of the houſe, and not 
of a, breaking in gol Go..it is. if the "YT 


window of the houſe be open, and the oft. f.64, 
Thief with a hook , or other engine draweth 

out ſme of the goods of the , owner : this - 

is no Burglary , becauſe there is no actual 


breaking of the houſe. But if the Thief 
vreaketh the glaſs of the window 5 and 
with a hook or other, engine draweth out 
ſome of the goods of the owner 3 this is 
Burglary ; for there was an aQual breaking 
of the houſe, | Fg 

It divers come in the night to do a Bur- 
glary, and one of them breaketh and enter, 
the reſt of them Canding neer to the door, 

I about other part of the houſe , &c. to 2: 
watch that no help ſhall come to defend 
the owner , this is Burglary in all, 

But ſometimes Burglary may be committed 
by entry without any breaking; For ex- 
ample; if a ſervant will conſpire with other 
men to rob þis Maſter, and to that intent | 
ads hay tf 


1; The Latb of ENGLAND, 
| * he openeth his Maſters doors and window; 
in the night for them, that they come int 
the houſe by that way, this is Burglary in 
the ſtrangers, and the ſervant is a thief; 
| *. but no Burglar, And this was the opinion 
' © of Manwood Chiet Baroz of the Exchequer, 
at the Quarter Scfſhons holden at Canter- 
bury T. Peladey 1579. 21, Eliz, 


2, Touching Manſion bouſes. 


If upon accident a man and all his Fx 

mily are out of the houſe, and one in.the 

interim breakes the houſe, and commit fe. 

lony, it is Burglary, although neither the 

owner nor any of his Family is in the houſe 
Co. Lib: for the Indi&ment of Burglary is Domun 
4. Brokts manfionalem "Oc. fregit , &c. and this is d« 
Cale. j039* ems manſionali ; And fo it was reſolved 30, 
of Eliz. where a man hath” two manſion 
houſes,-and ſervants in both, and in the 
night when the ſervants are out, ec. th: 
houſe is broken, tis Burglary. 

But whether a Church, a Booth in a Fair, 
or a Chamber of an Inns of Court , may bt 
termed Domw manſionalis 2 It is anſwered; 

1. As to a Church: If a man do break 
and enterinto a Church in the night with ins 
tent to fteal, this is Burglary , and Sacti- 
ledge 3 for Eccleſia eft domus manſionalis Omii 
potentis Dez.. \ _ PORES non 

Concerning this horrible crime of Sacti 
TE ».I ſhall prevat ſome learning out « 


Taſtinian and Senzca. _ | 


& "4-4 Die wk; »- itiolts iis Cl F FR, of: 
- Sunt Sacrilegi qui publics Sacra compil- 
ow nd Eat Ver ul, 
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yes , minus quam Sacritegi , merentur. D. 48. 
13. 9, Is 


Touch ing matters Criiinal. 


erunt, At qui privata Sacra, vel Aidiculas ſunt 


Sacrilegt 
ncuſtoditas temptevernnt , amplins quam fui- 1 n 


a a 


Quiſquis id , ſayes Seneca, quod Deorum 


et, ſuſtulis & conſumy t, atque in wſum ſum 


convertit , Sacrilegus 


Sacrilegii panam debebiz Proconſul pro qua- py, u $6 
litate perſone , proque rei Conditione , & tem crilegiie 
pris, & etatis, & ſexus , vel ſeverms vel 
clement it8s ftatnere. Et fcio multos & ad be 
tus damnaſſe Sacrilegos : nonnullos etiam yt 


xuſiſſe , alios vero in furca ſuſpendiſſe. D 
13.6. Sacrilegi capite puniuntur, D. Rf 


13. 9, 
2. As to a Booth or Tent, 


A Tent or Booth in a Fair or Market, 
s not Domus manſionalis , but of another 
name or kind ; but that is provided for by 
the Statute 5, E. 6, c. 9. whether the rob- 
bery be done in the night or in the day , 
the owner, &*c, being within the ſame, fleep- 
ing or waking. 


'3. As +0 Chanbere - deli to Inns 
of Court. 


A Chamber of an Inns of Court , or Cro. 2; 
ancery broken open, is ſaid to be Domus part. 


ſaid Chamber. _ 


"ms much touching the Manſion houſes. 
E 2 Jo Touching 


4 - 


Manſioxalis of him who 1 is the Owner of the £2455 and 
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39. Blizz is provided for by the Stat. of 39. Elis 
£15 "That if any man ſhall break a has 


The Law of ENGLAND, 


| anc 

3: Touching the intention of the Party, the 

WT par 

If a man be Indi&ted , that he in hell vn 
night time did feloniouſly break the' houſe the 
of I. S. ad verberandum ipſmm I. $. this is nol b:n 


Burglary , becauſe it was but to beat, and the 
not to kill; Bur if jt were ad interficiendunM Bu; 
LT. S. then it. is' Burglary , though he ney t 
touched *him , for the intent muſt be to low 
commit felony, and not treſpaſs or othe 


thing , that is not felony. Gac 
TY | Wl abo 

4. Tonching that which is perpetrated Tn MW ope 
fraudem Legis, BW the 


Tf Thieves come in the night with hu 
and cry, pretending that they be robbed, 
and ſhall require the Conſtable to ſearch for 
the felons, and whilſt he goeth with then 
into fome mans houſe, they bind an 


rob the Conſtable and dwellers, this is Bur: = 

Co: 2, Blarys for in Judgment of Law, it is then +. 
Inſt, f.64. 2&3 and that which is done iu fraudem Li .. . 
gis, the Law giveth no benefit thereof toil . 

the Party. | * 

You ſee by what has been faid- before ill .... 

that Burglary the Common Law reſtrains to ;... 

a robbing of a houſe, by night or breaking 29 | 

in, with intent to rob or to do ſome othaJiſ :- + 
felony; but the like offence committed bj .1... 

day, we call Houſe-breaking , or Robbingil (1... 

( and not Burghry ) and:this kind of felon .\1.; 

the 
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and 


the yalue of five ſhillings, or more in any 
part of the dweling houle, or Out-houle, be- 
longing to the ſame , though no perſon be 
therein , for this felony he ſhall loſe the 
b:nefit of his Clergy fo as for this offence 
the party ſhall ſuffer death , as in caſe of 
Burglary 

Upon *this Law , happened this Caſe fol- 
lowing ; | 

Evans and Finch were arrigned at the 
Gaole delivery of New-Gate : for that they 
about 12. a clock in the fore-noon, brake 
open Domum manſionalem Hugonis Audeley, \n 


Touching matters Criininal, pa 


and take away thence money or goods, to- 


Cro. 3. 


the Inner Temple, no perſon being in the part. 


ſaid houſe, and ſole from thence 40,pounds. 
And upon evidence it appeared , that the 
faid Evans by a ladder climbed to the up- 
per window of the ſaid Awdeley's chamber, 
and took out thereof the ſaid 40. pounds : 
And that the ſaid Finch ſtood upon the lad- 
der in the view cf the ſaid Evans, and ſaw 
Evans in the chamber, and was afliſting to 
th committing of the (aid robbery , and 
took part of the money. And all this mat- 
ter being found , it was adjudged , becauſe 
the faid Finch did not enter into.,the cham- 


ber, that he was not within the Statute of 


39. Eliz. which takes away Clergy , where 
an houſe is broken open, and the&robbery is 
above the value of five ſhillings, no perſon 
therein, that he ſhould have his Clergy , 


which was allowed him. And as for Evans 


the ſpecial verdi&t found ; that he was in 
E 3 the 


Evansand 
Finches 
Caſe, 


The Law of ENGLAND, 


the chamber of Hugh Andeley, in the Inner MY in 3 
Temple, and that rhe robbery was com. {Ml z rc 


mitted between 12, and one of the clock in F 
the' day time, no perſon being within the WW pou 
chambet at the time of the breaking thereof, WM ons 
but that divers perſons were in the Inner \ 
Temple Hall ,, and in other places of the } 
houſe: And whether this be a breaking WM pro: 
open the houſe, and taking of goods Ml Pir: 
above the value of five ſhillings 3 amul; WM be 
perſoxa , being within the houſe , and Ml dra 
within the faid act of 39. Eliz. they prayed WI bur 
the diſcretion of the Court > And it was Ml fe 
reſolved upon this ſpecial verdict (being re. WM thi 
moved by Certzorari into the Kings Behch, | 
and the'priſoner removed by Habeas corpus) 
that this breaking open the chamber., and MI thi 
taking 40.' pounds out thereof , mulls per- 

ſona being therein ( although there were Ml © 
divers perſons in other parts of the houſe) jos 
was within the Stat. of 39. Eliz. which MW (0! 
takes away Clergy from ſuch offenders: WM 0 
Wherefore Clergy was denyed to the {aid 

Evans, and Judgment [given in "the Kings 


i: Bench , that he ſhould be hanged, | 2 
101 ' Thus much of Burglary, and likewiſe of 
i Þ to Pyracy. ua 
Co. Lit, © The word Pyrat, in Eatine Pirats, is de- i 
ans. -y 3. rived from the Greek word FlageTxg, which 
Inftit. - again is fetcht 'from Nagy, a tranſexuds 7 
{.113. mare, of royeing upon the Sea, and therefore fi | 


in 


CP 


Touching matters Trimii 


in Engliſh a Pyrate is called a Rover , and 
z robber upon the Sea, ” 
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k in Having ſhewed the Etymology ; I pro- 

the Wl pound theſe Queſtions with their reſoluti« 

reof, MW 0ns touching Piracy, | 

nner Whether Piracy were anciently treaſon ? qQu.z. 

" the Before the Statute of 25, E, 3.,c.'2. De Reſp. 
king MW proditionibus, if, a Subje had committed 

oods Ml Piracy upon another, this was holden to 

ul; WM be Petit treaſon , for which he was to be 40. Al. 


drawn and hanged: becauſe Pirata eft boſtis Pl. 35 


ayed WM bumani generss , and it Was contra Fong 

was I ſue debitum z but ſince the aforclaid Satute, 

e re- this is no treaſon. in the caſe of a Subject. 

hich, Whether Pirkcy can alter property? Qu 2. 


Piracy does not change property no more Reſp. 
then theft at Laud. Hobart's bs fe 78. , 
per- When goods are tortiouſly taken upon  @_ _. 
were WF the Sea by Piracy, it gaineth not any pro» part, | 
ule) perty in them againſt the owner 3 and being 4nonymer 
hich WM fold on the Land, unlels it were-in Market f- 685. 
lexs: overt , doth not alter the property, 
faid The Civil Law ſpeakes thus: 


ings A Piratis , aut Jatrenibus capti , liberi per- v. 49. 156 
{c of Int 8 latranibus capt us eft , ſervue latronum y. 4g, 157 


101 eſt , nec poſt Iiminium illt neceſſarium eſt, 24. 
Pirate , que capiunt , new mutant domi.- 

nium. Grotins I. 3. c. 9. 4.16, De jure belli, 
Whether Actainder for Piracy doth work Qu. 3. ' 


5 de- i corruption of blood, or forfeiture of Lands? Reſp. 
hich If Pixacy be tryed bei: the Loxd 4d- * 


1240 miral in the Court of the Admyralty, accoxd- 
efore i iog to the Giyil Law » and the delinguents 
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there attainted, yet ſhall it work no corry. Fi 
ption of blood, nor forfeiture of his Lands, WM with 
otherwiſe it' is, if he be attainted \before Ml jmiſc 
Comimanders by force of the Statute of 28, WM Bur 
H, $, co 15. © ply t 

' Whether a Pardan of all telonies ſhall ex. Wl and 
tended to Piracy? anſy 

About the end of the Reign of Quecn MW burr 


Elizabeth, certain En 
robbed on the 'Sed 


liſh Pirates that had MM hou! 
erchants of Venice in WM thc 


C6. Lit. amity with the Queen, > being not. known, Wl this 


obtained a Coronation Pardon whereby {clor 
amongſt other things, the 'King pardoned IM and 
ther "all felonies: It was reſolved by all {MW :nd 


"the Judges « of England, upon conference and WM whic 


adviſement , that this did net pardon the (Mthc 


Hill, 2. Piracy 3 for Ceeing i it was no felony, whereof Win 
Fac-Regis. the' Common Law took Conufance , and MF $% 
'  .z»- the Stat. of 28. H. 8, did nor alter the of. ih: 


Co. 3. 
# :{ 66. 


fence, but ordained a Tryal , and inflicted {Whou! 
puniſhmient 3 therefore 'it ou ht to be par- MI- © 
doned eſpecially , or by de: 4 , which tan- {Wor | 
tamonnt , and not by the Jr name of WL: 
fclony ; and according to this Reſolution , 

the delinquents were attainted and ext- 
cutcd.* Thus much of Piracy. 


5. Burning of Houſes, 


rning is a felony at the Common Law, 
committed 'by any 'that maliciouſly aud vo- | 
luntarily in the night or day, burneth the 
houſe of another, - | * 
' Out of which. we may obſerye two cþ 
curnſtances, OM nl an: 'Firli 


Rad 654 


Touching matters Criniſnat. 


Firſt To make it felony, it muſt be done 
with malice and will; for if it be done by 
miſchance , Or negligence » It is no felony, 
But whether the Law doth fometime im- 
ply that the houſe was burnt maliciouſly , 
and voluntarily , may be a Ozere? It is 
anſwered , it does :' As if one intend to 
burn the houſe of A. only, and not the 
houſe of B. and yet in the burning the 
the houſe 'of A. the houſe of B.is burnt, in 
this caſe the burning of the houſe of A, is 
felony , becauſe it proceeded df the malicious 
and voluntary burning of the houſe of A 


73 


5 oral 


and the event ſhall be coupled to the cauſe, com. 
which was voluntarily and malicious: And f. 47% 
the rule is, Involuntarium ex voluntario or- 


$201 habens, moraliter pro voluntario habetur. 
Secondly 3 to make it felony, it muſt be 
the- houſe ' of anorher , and not his own 
houſe : As for example : 
- One W. Holmes was indicted in London, 
for that he' being poſſefled of an houſe in 


Londou » in Throgmorton ſtreet , in fuch a pwr. 


ward for fi x years , the remainder to If. for 
three years, the Reverſion to the Corpora- 
tion of Haberdaſhers | in fee; He'vi & ar- 
mis felowtee , voluntarie , & malitioſe igne 
compuſſit , &c, his own houſe: Upon this 
being, arraigned at 'New-Gate , he was 
found guilty ': add before Judgment this 
Indi&ment was removed by Certiorari into 


the Kings Bench 3 and being argued by 


Grimſton , that it was nor felony. 
By Richardſon » Jones , and Berkgley' it was 
held 


Cro, 3. 


Holmes s 


 TheLawofE NGLAND, 
held that it was not felony to burn an houſe, 
whereof he is in poſſeſſion , by vertue of 
Leaſe for years : For they ſaid, that burn. MF ;1 : 
ing of houſes is not felony, unleſs that they WM ci2, 
were edes aliene: And therefore Britton , WM i4o; 
and Bra&ou mention that is felony to burn $ 
the houſe of another : and the Year-Books ill dig 
and Co. lib. 13. Powhers Caſe , which fay, MW ont 
that burning of houſes generally are to be Ml Plc: 
intended de edibus alients, & de non pro and 
Friis > And although the Indi&ment be fl ci12 
ea inteutione ad comburendyum felonice , oc, [ 
yet intent only without fad, is not felony; WM the 
Allo Barkeley and Foxes held, that it cannot WM 
| be aid vi & armis, when It is in his poſ: 
ſchon and therefore it was reſolved that $ 
it was not felony, wherefore he was diſchar. WW Fret 
gcd thereof; But becauſe it was an exor- tco! 
bicant offence , and found , they ordered ily and 
that he ſhould be fined 500. pounds to the Live 


King, and impriſoned during the Kings plcaſ oi \ 

ſure, and ſhould ſtand upon the Pillory, if fall 

with a paper upon his head, ſignifying th MW vcrr 

offence at Weſtminſter, and at Cheap-ſfide, upon Agr 

the Market day , and where he committe(l 9#a 

1 the offence, and ſhould be bound with good Þis | 
WF! > ſuxeties to his good behaviour during like WO that 
it :>&23, Note, there is a late A& mage, to pro tis » 
Car. 2 vent the malicious burning of houſes, Stack It « 

71) 7 nunc Re-.of Corn and Hay, and killing and maiminy be , 
400 os. of Cattel. $4; "WM Cri! 
jj Touching burning, the Civil Law fpeavJil 4n 1 
thus : calls 


D;47.9-9. _ ui edes aceronmque frumenti juxts 
po. 


Touching matters Criminal: 


mug poſutum combuſſerit , vintius verþeratus , 


\ 


jqni necart jubetur , fi modo ſciens'prudenſque 


id commiſerits $2 vero caſt, id eſt I aegligen- 
tia, aut noxiam ſaycire jubetur , ant ſi minus 
idoneus fit , levins caftigatur. 

$; fortuito incendiuum fagum fit , venig int- 


D. 49. 


diget , nift tam lata culpa fuit , ut Tuxurie , 9+ 1 


aut dolo fit proxima : Hitherto of criminal 
Pleas, that are perpetrated againſt the King 


and Common-wealth mediatcly , but prix. . 


cipaliter in fingulas perſonas. 
[ proceed to thoſe that inamediately touch 
the King , and his-Crown and they are: 


1. High Treaſon, 


Stamford telleth us that the King 4s the 
Prelerver.,, nourifher and defender of all his 
Pcople, and that by his great travel, ſtudy 
and labour , his People only <njoy their 
Lives, Lands and Goods: And as the body 
of Man cannot live without a Head, but will 
{all to the ground, fo the Realm cannot bego- 
verncd without a Head , which is the King, 
Apreable to that of Sexeca, [le eft vinculums,per 
quod Reſpublics coheret,&c. And therefore we 
bis loving Subjects, are obliged to watch for 
that him,wakes for us 3 And, primum wintu- 
ts opus eft , fervare ſervantem -e&ieng. 
lt fo ; what. an abominable thing muſt cit 
be, to be. a violatar of Kingly Majcky - 
Crime de Pajeſty (ayes the Mirror ) aff 
kn peche hoartble fait al Joy., $c- Locitces 


calls Crimen Meajeftatis , wincnlum, & weeeſ- 


fitatem fileuds > Omuianu.aconſat ionun complec- 
mexnium 3; 


Crimen: 
leſe Maje- 
ftats, 


. - . Ly 1 
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TheLawof ENGLAND, 


 mentum: And in the Civil Law, it is ſaid 


thus : Proximum Sacrilegio cyimen eft , quad 
Majeſtatis dicitnr , id ft , crimini quo diving 
Majeftas prelſatur, oY | 


High Treaſon dves extend to ſeveral 


parts or kinds, viz, Death , to Violation, 
to Leaving of Warr, to Adhering to the 
Rings Enemies, to Counterfeiting the Great 


Seal, Privy Seal, and the Kings Coyn, to 


the bringing into this Realm counterfeit 


Money to the fimilitude of His Majeſtis 


Coyn, of thele ſeveral parts in their order, 
t. Touching Daath. 


1. To compaſs or imagine the death of the 
King, is Crimen leſe Majeftatis , as appears 
by Britton and Fleta. | 

Britton thus; Grand Tzealon eft a coni/ 
palſler noſkre mot. ? 

Fleta hath this words: St quis mortem 
Regis auſu temerario machinatus fuerit , Oc, 
quamvis voluntatem non perduxit ad 6 


fefum. 


To depoſe the King , or ta take the 
King, by force and irong hand. and to im- 
priſon him untill he hath yeilded to certain 
demands this is a ſufficient overt AQ, to 
prove the compaſſing and imagination of 
the death of the King: for this is upon the 
matter to make the King ſubje&, and to 
deſpvil him of his Kingly Office of Royal 
Government, And fo it was reſolved by 
all the Judges of England Hill, 1. Fac. Regis, _ 

£ne 


Touching matters Criminal. 
the Caſe of the Lord Cobham , Lord Gray, 
Watſon and Clarke Seminary Prieſts. 

So if divers conſpire the death of the 
King , and the manner how, and thereupon 


reral rovide weapons , powder , poyſon, affay 
ion, wakbr ſend Letters, &c. or the like for 
| the WW exccution of the Conſpiracy , this is a ſath- 
Treat BY cient overt a& to prove the compalling 
» 10 BY and imagination of the Kings death. 
ricit If any man ſhall attempt to make nim- 
wy ſelf (o tirong , that the King ſhall not be 
F; 


able to refiſt him , he is guilty of Rebellion. 


that in every Rebellion. there 1s a machina- 
tion againſt the life of the King and his 
depoking : For a Rebel will not ſuffer that 
King tolive or reign, which tay afterwards 


bellion. Theſe things are eonfirmed : 
I. by the Imperial or Civil Law , whereby 


is holden to be treaſon. . 
| of 2;. By the force of reaſon, becauſe it can- 
not be that which hath once given Law 


”" 


In the like manner, the Law interpreteth 


puniſh or revenge ſuch the treaſon or Re- 


Vide D. 


todo any thing againſt the ſafety of the Prince 48.4- 1:44 


Legem Jus 
liam Mas 


Jſtatu, 


the WY © the King, ſhould ever permit that the 
) 1Ms ; : 
+ King ſhould recover his former Authority, 
3 or live, leaſt at any time he ſhould reco- 
L (0 Ver it. ED ; 
Jn 0 


3. By examplss drawn out-of our Exglif- 
a the Hiitory, as of Edward the Second, and Ri- 
chard the Second , who being by force of 
I by Armes gotten by Subje&s into their power, 


” 1 WW were not long after depoſed alſo, and made 
5,0 away. -- 


The 
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Che Lawof ENGLAND; 
The Civil Laws ©uamis  regulariter 14 
tione ſoltms conſenſus nemo ad penam obligatuy, 


ſed ſecuti demnm ain: Aliud tamen obtine 
in crimine in Principe , it qua voluntas , puni. 


wrs ſed intellige ralem voluntatem , cum qua 
conjunctunt dry fatii, z. e. faffio, vel coy. 
jnratio : Sola enim & nuda voluntas puniri 
aequit. 

Note, that there is difference taken by 
our Law between felony and High treaſon; 
for it is not felony, unleſs there be fome a& 
done : Non ici conatus, niſt ſequatur efſe. 
am: But it one compals or imagine the 
death of the King , who is the Head of 
the Comtnon-wealth , and declares his com- 
paſſing or imagination, by words or Writ-1 
ing, it is High treaſon : Do. and Std. lib, 
2. cap. 41. Co. 3. Inft.f. 5. 12. H. 8. 36.6, 


13. H.8, 13. Bendlones Rep. Smith v. Spurle, 


And therefore theſe following words were 
adjudged High treaſon, viz. | 
If the King dye without Iſſue Male, that 
he would be King : and allo the party ar. 
raigned ſpake , that if the King ſhould com- 
mit him to Priſon , that he would kill him 
with his dagper. 
So one Crohagan , an Iriſh man was ar- 
raigned of Treaſon 3 for that he being thc 
Cro. 3. Kings Subject at Lisbone in Spain, uſed thele 


part. words, I will kill the King ( innuendo Di 
Crohagans mznum Carolum Regem Anglie ) if 1 ma) 


e.  «comeuntohimz and that in Avguſt 9. Cr 
"Regis , he cane into England for the {attc 


© purpoſe, To this he pleaded Not-gen: 
Tt and 


Totiichiig matters Criminal, 
and waF'tryed by a Jury of Middleſex , and 
it was direaly proved by two Merchants, 


tur, | 

ine Wl that he ſpake theſe words at Lisbone in Spain, 
12. Win grcat heat of fpecch , with Captain Bake, 
1 Bu added theſe words , Becauſe he is an 


Heretick 3 and for that his traiterous intent 
and the imagination of his heart , is declared 
by theſe words, it- was held High treaſon 
by the courſe of the Common Law , and 
within the exprels words of the Statute of 
25, E, 3- And he coming into England, and 
being arrreſted by Warrant for this cauſe, 
moſt infolently put his finger into his mouth, 
and ſcornfully pulling it out, ſaid, I care 
not this for your King , &c. all which 
ſpeeches and actions , though he now de- 
nyed , the Jury found him guilty , where. 
upon he had Judgment accordingly, He 
contefled that he was a Dominican Fryer, 
and made Prieſt in Spain. And although 
this, and his returning into England, to ſe- 
that WI duce the Liege-People , were Treaſon by the 
y ar. WM Scat. of 23+ Eliz, yet the Rings Atturney 
-om- MI {aid , he would not proceed againſt him for 
him MI that cauſe, but upen-the Stat. of 25. E. 3. 

of Treaſon. 

$ ar So one Henry Challercomb was indicted of 
, the WI Treaſon for words, and was found puilty , 
theſe WI and executed. | | 
» Db- So Fobn Williams was alſo indicted;found 
may Ml Qulity , and executed , for writing a Trea- 
. Car. 8 {onable Book , called Balaam: Caſe, Theſe 
Carne WY £99 laſt Prefidents you may fee cited in Pyne's 
ite Caſe, in Erokes third part of his Reports, 

an Tt 


>OIll- 
Vrite1 
| lib. 
6. b, 
urle. 
were 


79 


| 


The Law of ENGLAND, 
Tt is commonly faid , That bat® word; 
miy make an Heretick., but not a Traitor, 
without an overt At *+ And therefore tg 
make compaſling by bare words or ſayings; 
High treaſon, it muſt be by ſome particula 
Statute, ſuch were the Statutes of 26. KH 
8. c. 13-1-E,6.c. 13. 1-& 2. Phil, and My; 


is an High miſpriſion. ,'  _ 
- Note, that therxe is a Law made for the 
Preſervation of His now Majeftie's Perſon 
and-Government , againit Treafonable and 
ſeditious practiſes ( during; his natural life, 
which God long continue ) proceeding from 
Printing , Writing , Preaching, or malicious 
and adviled ſpeaking. 5 
Note further , that to calculate or ſeek 
to know by ſetting of a figure , or Witch 
craft , how long the King ſhall Reign or 
live 5 is no Treaſon for it is no compalling 
or the imagination of the death bf the King, 
within the Stat. of 25. E. 3. And this ap- 
peareth by th: Judgment of the Parliarnent 
in 23- Eliz. whereby this offence was made 
felony, during the life of Q. Elizabeth, which 
re was puniſhable by tane and impriſon- 
ment, - | | 
But Scipio Gemtilis in his firſt Book De cot 
Juratione ſayes; De vita Principis inquirert 
reſertim per Aftrologes 'capitale efie : neque 
bo ſolum , ſed etiam de ea dubitare , vel dt 


ſperart 


x 3.Cay. FI. 
Reg. c.1. 


Co, 3-- 
Inſt, /. 6. 


A 


Touching matters Criminal  ©2 
ſperare pro crimine Majeſtatis bahitum eſſe ; ſi 
ea deſperatio indiciis eflet aliquibus pate. 
acid. | | 
, Thus much of the King himſelf 

If any do compaſs: or imagine the death 
of the Queen Contort , or Prince, ( the Kings 51k, 4, 
Son being Heir apparent to the Crown for ;_ ,, 
the time being ) and declare it by ſome overt De prodis 
A&, the very intent is Treafon, as in cafe #7911945. 
of the King himſelf. | 

If a man ſlay the Chancellor , Treaſurer , or 
the Kings Juſtices of the one Bench, or the 
other, Juſtices in Eyre, or Juſtices of Aſlize, 
and all other . Juftices afſrgned to hear and TER 
— being in their places doing their c. 2. 
Offices: And the reaſon wherefore it is Treaſon 
in theſe Caſes is , becauſe fitting judicially 
intheir places ( that js in-the Kings Courts) 
and doing their: Office in adminiftration of 
Juſtice , they repreſent the Kings Perſon , 


= by his Oath is bound that the fame bo 
one, 


2. Touching violation, or Carnal 


| knowledge, 


To violate or to carnally know the Kitigs 25. x. ;. 
Companion , ot the Kings cldefi Daughter c. z. 
unmarried, .or the Wife of the Kings eldeſt 
Son , and Heir apparent', is High treaſon. 
| The reaſon that the <ldefi Daughter only 
is mentioned in Stat. of 25. E. 3. is for that 
tor defaut of Iſſue Male, ſhe only is inheri- 
table to Crown, | 


W--/. | g. Touching 


fe 9s 


f. I. 


part. 


Cafe, 


Benſteds 


f. (83s 


The Law of ENGLAND, 
Jo Touching War, | 


To levy War againſt our Lord the King 
is High treaſon: This was ſo by the Com. 


mon Law \, for no Subje& can levy War | 
within the Rea)m without Authority from 


the King 3 for to .him it only belongeth, 
F. N.B. 113, Co, lib. 2. Wiſemans Caſe f. 15, 
b. In the Codes of Fuſtinian is extant the 
Conkitution of Valeatinian and Valens ; Null 
prorſus noby inſciis , atque inconſultis quorum. 
libet Armorum movendorum copia tribuatur;Huc 
pertinet illud Auguſtins : Ordo naturalig mor. 
talium paci accommodating hoc poſeit, ut ſuſci- 
piendi Belli auttoritas , atque Conſilinm pence; 
Principes fit. | | 

. If any levy War to expulſe Strangers , to 
deliver men out of Priſon, to remove Coun- 


Co.z, Inſt. ſellors, or againſt any Statute, or to any 


other end, pretending Reformation , this 
is levying of War againſt the King , becauſe 
they take upon them Royal Authority,which 
1s againſt the King, $57 ook 

So if any with Strength and Weapons,in- 


Co.3.Inſt, vaſive and defenſive doth hold and defend a 
Caſtle or Fort , againſt the King and his 


Powcr, this is levying of War againſt the 
King within the Statute of: 25. E. 3. 
One Thomas Benfted was indicted and ar- 


Cro. 3.. raigned before ſpecial Commiſſioners of Oyer 


and-Terminer in Southwark, wherein all thc 
Tuſtices and Baroxs were in Commithon, and 
preſent 3 at which time upon Conerens 

| E-: wit 


with all the Juſticts, it was reſolved; l 

Firſt , that going to Lambeth Houſe in war- 
like manner, to ſurprize the Arch-Biſhop , 
who was a Privy Counſellor, ( it being with 
Drums, and a multitude, as the Inditment 
was, to the number of 300. perſons ) was 
Treaſon. And , 

Secondly , It was reſolved by ten of the 
ſaid Juſtices ſertatim, that the breaking of a 
Priſon , wherein Traitors be in Durance, and 
cauſing them to eſcape, was Treaſon, al- 
though the Party did not know that there 
was any Traitors three , upon the Stat, of 
I, H. 6. Co S. \ 

And © to break a Priſon , whereby Fe» 
lons eſcape , is felony , without knowing 
them to be impriſoned for ſuch offence. 

Note, A Compaſling or Conſpiracy to 
levy War, is no Treaſon; for there muſt be 
a levying of War de fats, 3 


4. Touching Adheſion to the Kings 
Enemzes. Ke 


If a man be adherent to the Kings Enc- 25, 2, ;, 
mis in his Realm, giving to them aid and <3. 
comfort in the Realm,or elſewhere, it is High 
treaſon, | 

Having given you the words of the Stat. 
25. E. 3. 1 propoſe theſe Queries; _ 

Whether the delivery of a_ Caſile or Fort Qu. x: 
to an Enemy be an Adhering to the Kings 


Enemy #15." | 


| To deliver or-ſarrender the K'ngs Caſtles Reſp, 


Fa$ Or 


; 


| Che Lawof ENGLAND, 


or Fort by the Kings Captain thereof to 
the Kings Enetoy within the Realw, or with. 
out for Reward, &c- is an Adhering to the 
Kings Enemy , and conſequently Treaſon de. 
clared by the AQ of 25. £. 3; 


Qu. 1 Whether the Aiding or faccouring of a 


Rebel beyond Sea be Treaſon? 
Reſp. A, is out of the Realm at the time of a re. 
bellion within :E:glaxd, and one of the Re. 


Co.3-Inſt. bels doth Ry ;out- of the Ream, whom A, 


f. 10. Knowing his treaſon, doth aid or ſaccour, 


he 7 Rs this is no Treaſon in A, by the Stat. of 25. 

2968, FE. 3. becauſe the Traitor is no enemy. 

Qu. 2. Utrum Exteri, qui cum Subditis contrs Prin- 
cipem militant, Rebelles ſiut babeudi ? 

Reſp. An Enemy coming in open hoſtility into 


England. and taken., thall be either executed 

tw by Marſpal Law or ranſomed; for he' cannot 
Mar. f, beindiQted of Treaſon,for that he was nevet 
145.4. Within the. Prote@ion or Ligeance of the 
Co.Liv. King, and the Indi&ment of Treaſon faith, 


7+... Contra Ligeantiam ſuam debitan. 
= Bat if a Subject joyn with a Foreign Enc: 


my, and come into England with him, he 

13. Elit+ ſhallnot be taken priſoner here, and ranſomed 

_ ſ* or proceeded: with as. an Enemy ſhall , but 
my he ſhall be-taken as a Traitor to the King, 

Whether an Exgliſþ Man born conſulting 


with a Foreign Prince;to invade his Country, 


may be charged with High treaſon ? 


A Conſultation was had concerning Joh! 


Cambaens Story Doctor of Law, the Dwke of Alva's 


Flite f:144 Searcher, whether he , being an Engliſh Mat 


mY = 2, born, ey bad conſult xd with 2 


Foreign 


Conchinx matters Triminal, 
Foreign Princ eabout invading his Countrey, 
and had thewed the means of Invaſion, might 
have been charged with High treaſon ? The 
ckilfulleft Lawyer affirmed that he might. 
Whercupon he was _——_ , and bein 
to be charged with Treaſon;for that( vers 
other things ) he had ſhewed to the Duke of 
Alva's Secretary the means to invadeEngland, 
raiſe Ireland into rebellion ,' and excite the 
Scots to bteak into Enpland> all at once: He 
refuſed to ſubmit himſelf. to Tryal , and to 
the Laws of England, and affirmed that the 
Judges had no/power over him. for that he 
was not a Subject ſworn to the Queen of 
England , but to the King of Spain. But he 
was condemned according to- the ordinary _ 
forme of Nihif dicit, and fuffeted the death ©*. bit F 
of a Traitor 3 for. that no Man can' ſhake hey TY 
off his Countrey whercin he'is born, nor per 300. 
abjure his native_faile , or his' Prince at his Do&or 
pleaſure NemtoPatriam int qu# natu tf, exy- Ry b 
ere, nec. Ligeantie debitum ejurare poſit, With =o : 
this Law doth concurre the Civil Law 3 Ori» catvin's 
gite proptia aemtivem poſſe vilumate" ſug 'ext- Caſe. 
mere manifeſtant oft, © OO a» 


5.. Touching F auſounery. "Cramen 


Tf a Man counterfeit the Kings Great os falfs 
Privy Scale, or his Moficy, it is High treaſon. 


All antient Authors agree -that this was 25 E+ 3 


High treaſon by the Common Law (as Bre- et 
Jon, Britton , Fleta, and the Mirrour, 
The Forging of the Kings Coyn is High 
treaſon , without utterance of It; for by the 
| F. 3 Act 


Cod. Io. 
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AQ of 25. E. 3. the Counterfeiting is made 
High treaſon. 
One Morgan and two others were indicted 
for Counterfeiting twenty Shilling Pieces 
Cro, 3: ®f the Kings Goyn; and Morgan for utter- 
parc. ing thoſe Pieces to the Kings SubjeQs, know, MW © 
Morgans ing them to be counterfeit 3 and being there. {MW 28 
Caſe 383. ipon arraigned , he pleaded Not guilty. And Or 
evidence being pregnant againſt Morgan, he Wl '®i 
was found guilty, and the others were ac- W ©? 
quitted : And Judgment given that he ſhonld 
be drawn and hang'd 3 but not to be quar- 
op z according to the opinion of Stamford 
. 132, | 
Note, that by the Stat, of 5. Eliz. to clip, 
+.E/,c.11, Waſh, round, or file, for wicked lucre and 
gas is declared High treaſon, So by the 
Statute of 18. Eliz. 'tis enacted, that dimi- 
18. F. 0.1. niſhing, ſcaling or lighting of the Kings 
Coyn within this Realm, is High treaſon. 
(OPER Money, the Civil Law ſpeaks 
tous ; | | 
_ . Nuvi falſam monetam percuſſerint, 1 id 10- F 
tum jormare noluernnt , [Fragi juſte paniten- 
tie abſoluuntttr. D. 48, 10. 19. De ſalſa Ms. 


Falſe mo- ks | 
pGetpr ” uicunque Nummos atreos partim raſcrit, 
ex mate- partim tinxerit , vel fiſtxerit : fi quidem liber! 
—_ ſunt, ad beſtias dari : fi ſervi , ſommoe ſupplicy 

0 ON» . 
#6 aduite. *ffici debent, D, 48. 10-8. 
1:12, Go- 
thofredys, 


Touching matters Criminal. — 


% "4 
by 
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6, and laſt : Bringing into the Realm 
Counterfeit Coyn. 


a ene 


If a Man bring falſe Money into this Realm 
counterfeit to the Money of England, know. 
ing the Money to be falſe, to Merchandiſe 
or make payment , in deceit of our Sove- © 
raign Lord the: King, and of his Pcople, ic 
is High treaſon. | 
- But note, that the uttering of falſe Money 
in Ezglend, though the Perſon know it to 
be falſe and counterieit to the Likeneſs of 
the Coyn of England, is no Treaſon within 
the Statute of 25. E. 3. unleſs he brought 
it from a Foreign Nation; for the words 
of the Statute are, Di Yome appozt faux 
Poney en ceff Realm. , 

Having related the ſeveral! parts or kinds 
of Treaſon, within the Statute of 25. E, 3s 
I thall-add theſe few Queries touching High 
_ ; _e ſo RG 1 , 

Whether a mad Man may be guilty of q, 
High treaſon. | get 4 
 Theantient Law was, that if a mad Man Reſp. 
had killed, or offered to kill the King , it 
was holden for Treaſon ; and ſo it appears _ 
by King Alfreds Law, before. the Conqueſt, £9: ''%. 4+ 
and in Beverleys Caſe ; for the King, is Capt Severin 
& Salug Reipublice , & a Capite bona va- Caſc, 
letudo tranſit in omnes , and for this cauſe 
Kings Perſons are ſo Sacred, that none may 
offer them violence , without being guilty 
of High treaſon; Kt pereat us ne pereant 
0M4es, 4 Fab But 
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TheLawofE NGLAND, 

' But now by tye Statute of 25, E, 3. and 
by force of the words , Fait compaller oy 
imaginer la mozt5 he that*is Now compo; 
Co.2.Inft, mentis,and totally deprived of all compaſlings 


f.6. and imaginations , cannot commit High | 
treaſon , by compalſing or imagining the | 


Co, Lit, 
247, 6, death of the King : for firioſug ſolo-furore 


puxitur; and firror in the Civil Law is co#- 


tinuata mentis alienatio, qa quis omni intel- | 


leciu caret. | 
If a Man commit Treaſon, and confefſeth 
the ſame, or be thereof otherwiſe convict, 


f afterwards he become de non ſane memorie, 


he ſhall not be called to anfwer'; or if after 


co.z.Inft. Judgment he become de won ſane memorie, he 


f 4: all not be exccuted for it cannot be exam- 
Liv. 4, pleto others. © | 
695 The CivilLaw: - 


Culpam. non admittit , qui Jne mentis no! 


D. 48. 9. $1 per furorem aliquis parentem occiderit , 


9.2. inpunitus erit , Divi Fratres reſcripſerunt ſu- 


per eo, qui per ſurorem matrem neeaverat. Nam 
ſufficere , furore i I enum puny: ? 


Qu. 2; Whether an Alien refiding here,can commit 
High treaſon £ 
Reſp. All Aliens that are within the Realm of 


C0. Litt. Exglayd, and whoſe Soveraign are in amity 


192, 4, 
144, Co. tion of the King, and do owe a Local or 
ib. 7. + 55 obedience to the King, are within the 
Caſe. 


[4% 5. 


tra Legeantie dehitum, Whe- 


yr With the King of England,are within the pro- 


AQ of 25. E. 3. andif they commit Treaſon 
Co.3.1nft, 2gainſi the King, they ſhall be” puniſhed as. 
| Traitours; and the Indictment ſhall fay cor-. 


whether the killing of a Foreign Ambaſſa- Qu. 3. 


dour reſiding here , be High treaſon ? 


Albeit the malicious killing of an Ambal- reſp. 


Gbour be juſti bell; cauſa, and contre jus Gen- 
tium, yet the killing of him is no Treaſon, 
within the Stat, of 25, E. 3, until itl be {o 
declared by Parliarnent”, as it was in the Caſe 
of Kerby and Alger , who were attainted 
for the killing ef Joby I | 
from the State of Genosz but that Declaration 
was taken away by the Statnte of x. Mar. 


;al, Ambaſſadour 7" 


: 


Whether an - Ambafſadour , which' raifeth Qu. 4. 
Rebellion ahainft the Prince to whom he is 


ſent, may enjoy the privilege of an Armnbaſſa- 


dour , and be not Cubje&t to puniſhtnent asan 
YT 7 7 TON? IF 2 UTOS ITOS 19 

Such an Amibaſſadour hath by the Law of gc, 
Nations, and by the Civil Law of the Romans, 
forfeited all the Priviledges of 'an Ambatia- 
dour , and isſubje& to puniſhment. - | 

If a Foreign Ambaſſladour,fayes Coke, com- 
mitteth here ir our Realm any crime, which _ 
is contre jus Gentizent, as Treaſon, Felony, Ad- #5. 14- 
ultery,, or any other crime which is againſt — oh 
the Law of Nations , he looſeth/ the Privi- of Roſles 
ds and Dignity of at: Ambaſſagour ,-25 un- Caſe, 


worthy of {ſo high' # Placc , and "may be pu- ©0.4- loſt, 


niſhed here as any other privete Alien, and VS Je 
not to be remanded'tohis Soveraign; but of geports. 
courteſy. FN ONE FOLIA FA sf, "$2 gd part, 
But if any thing be malun probibiutum , by The nz 
any AR of Parliament , Private Law or Ca- 
ſtom of the Realm , which is'not' malwm is 
ſe jure Gentium , nor"contra jur Gentium., an 
| _ _ Ambafſadour 


TD. March, 
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. 90 The Law of ENGLAND, 
Embaſſadour reſiding here ſhall not be bouy{ 
by any of them: but otherwiſe it is of the 
Subjecs of either Kingdom, &c. And the 
reaſon why private Ali#s are bound by our 
Lib. 2. c.,, As of Parliament, Private Laws and Cu. 
nu. s. De fioms, is given by the learned Grotizg, vis, 
jure belli Szia ad gubernationem Populi moraliter nec. 
ac Pacis, (2y jun oft , ut quivei vel ad tempus (e admiſcen, 
quod fit intrando territorium, ij conformes red. 
dant ejus Populi inftitutis. 
Whether a Foreign Prince, by his dwelling 
and reſiding here , can commit Treaſon ? ' 
When a Forcign Prince comes with 1:ave 
into Exg/and, he ſubjects himſelf under the 
ProteQtion.of the King of England, and as by | 
well doing he enjoyes the benefit of the Laws, IM...;... 
ſo by ill doing he is ſubje&t to the Equity 
thereof, according ta that ſaying of the Laws 
ers, He deſerveth not the benefit of the Law, 
which offendeth againft the Law. Otherwiſe 
better were the condition of a Foreign Prince 
offending in another Princes _ » than, 
his that reigneth well:He is thought allo tobe 
a Subject, though not origivary yet tempo- 
rary, becauſe two abſolute Princes in reſpe&t 
of Royal Authority , cannot be in one King- 
dom at once; and thercfore it is a received 
. Opinion of the learned in the Laws, A King 
without his own Dominions ( except it be in. 
an Expedition of War) is but a private Man, 
and conſequently can neither confer , nor cx- 
erciſe Royalties. _ SEE | 
Moreover itis ſaid, that (ach a Prince by 
his offence looſeth merum Imperitim, his mn 
| an 


and abſolute Soveraignty , and that ſuch are 


| the ſubje& by their dwelling only and place of 

d the WW.pode , might commit Treaſon , and that a 

/ Out Bpcince hath power or Juriſdic, over another 

Cu: WMhprince that is his equal as often as any hath 

- AY ſubjc&ed himſelf under the Judgment of his 
e 


Equal either by expreſs words. or Covert , 
Contra@&, or by offending within the Juriſdi- 
Qion of his Equal, 

Vide Cambdenz Fliz. in 29.ycar of her Reign, 


lng touching the Queen of Scots. 

a 2, Miſprifion of Treaſon. 

as by Touching Miſpriſion , 4 things are. to be 
-0"5, WMrrincipally obſerved 3 The Etymology: of the 
J'} Word, its Deſcription , its Diviſion , and the 
a Puniſhment therefore,  _- | 


1. The Etymology or Origination of the 
word: Ss ny 

Miſprifion , cometh of the French word 
Dclpzts, which properly lignificth neglect or 
ontempt 3 for ( mes ) in Compoſition in the 


nes Wy *-1cb bignifieth mal, as mie doth in the En- ©o.3, 10, 
a Wi+ Tongue : as miſchance, for an jll chance, /- 36. 
Me” Wand fo Miſpriſe is ill apprehended or known. = 


2, Its Deſcription : 


"ing 1n legal underſtanding Miſpriſionot treaſon, 
Min. ty" <ither when one knoweth,, that another 
: a; ath committed treaſon * and will not difco- 


verhim to the King or to the Councel, or to 
any Magiſtrate, but doth conceal the fame 


ah ul Wit is when one hath committed ſome hainous 
es offence under the degree of treaſon, 


3. Its Diviſion : Miſpri- 


Touching matters Criminal, 
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' The Lat of ENGLAND, 

Miſpriſion of treaſon is twofold: 1. Paſſing, 
called Crimen omiſſionis , as in concealment, 4 
not diſcovery of reaſon : And therefore b 
the Statute of 5. & E.6, concealment or keep. 
ing ſecret of any High treaſon, is dec 
only Miſprifion of Treaſon. - 

13.H.c.:, Asforcxampler It-is Miſpriſion of High 
treaſon in concealing of a Bull from the Pop 
of Rome; 

pyer{.296 So the receivingof'one that hath counter, 

Copnt!'s feited the Kin Coyn , and comforting 6 

Cale. him, knowin n ho to have counterkeited the 
King Coyn, is di a Miſpriſion. 

But by the Common Law, concealment if 
High treaſon, was Treaſon ,-as appeareth in 
ah Caſe of the Lord S$crope anno 3-H. 5, anl 
by Brafterlib. 3. f.118.b,\&% 119.9, 

And with our Common Law , the word 
of Tſocrates to Nicooles arc agr able viz, Eu 
dem pane digni ſunt ſupprimemer bujuemh 
facimes , qna facinoroſt, '* 

2. Ad&ive, called Coinder commiſſionis ,A5 i 
committirig ſome keirious offence  utider th 
degree'of Treaſon 3 as when one fixes endl 

37-5: 0 Seals of 4 Patent to'# new Patent of Now 

wo 4M Reſidence ; this is holden 'to be a Miſpriſio 
of Treaſon only, for it isan abuſe of the great 
Seale ; and riot counterfeiting of it, 

S9/ iFatnza know Money tobe eounterſt , 
and bring the fame out of: Irelou hirherint | 
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paſſings oe liphgicachons again | 
the King by fr without an overt A&,v1 
High Miſpriſion, » OLE fe Ti 
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Touching matters Criminal. "$3 
" 4. The puniſhment. of this offence. 0 | 

In all Caſes of Mopben of Treaſon, the 
arty offendour, ſhall forfeit his Goods and 
Jutic for ever ,: and .the profits of his 

\nds for terme of his life , and to be im- 
rifoned during life. _ 

From which puniſhment if any will fave 
iofelf; that knoweth of any High treaſon, he 
upht with as much ſpeed as conveniently he 

y., to reveal the ſame to the King, or ſome 
ff his Privy. Councel , or any other Magi- 
tratE, 

Note, that in every Treaſon or felony, is 
ncluded Miſprifion , and where any hath 
ommitted Treaſon or felony, the King may 
uſe the ſame to be indicted, and arraigned , 
ut of Miſprifion cnly, it he will, 
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3. Robbing the Kings Treaſure, Crimes fits 
Culatns, 
The Robbing the King of his Treaſure, or c9.,.1nf, 
oney,is accounted; Damnum ixeſtimabile; for f. 112. 
be Kings Treaſure is the finew of War , and Co.litc.90. 
the honour and ſafety of the King, in time of ?-13**- 
'eaces 
The Civil Law-doth accord with our Lawiin 
his point: Pecunie nervns Reipublice, ſeu beki. 
ur ita? Imperium. ſine veligalibus nwllo medo 
(ſe poteſt, Cicero; Militares expenſe,& Hoſtinm 
trſiones multa regent diligemtia, & non poſ- 
ut citra pecutiam bec agi. N,$. 2.10.2. 
Fourſcore and one perſons, ( whereof the 
lobot of Weſtminſter and 48 of-his Monks c, 1. toft. 
vere part ) brake into the Receipt, and felo- /. 112. 
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Crimen Re> Bribery ( fayes Coke) is a great Miſpriſion, 
pitunda- 
71/ll. 


on them and then ſhew what the Civil Lay 
faith rouching Bribery, and Reward, - _ 


Qelt. though there be no ſuit depending in foro cot 


Reſp. 


The Law of ENGLAND, 
niouſly robbed theKing of a hundred thouſan 
pounds: All theſe fourſcore and one were in. 
died of this felony , and committed to the 
Tower of London, &c. and this was the oc. 
ſion of the new building of both parts of th 
Excbequer,which were before of antient bujld. 
ing, and weak. | 

The puniſhment of this crime in the Cini 
Law, is this: 

Peculatus pena aque O ignis interdifiionen, 
in quan bodie ſucceſſit deportatic, continet, Por 
qui in eum ſtatum aeducitur, fient omnia priſflin 
jura, ita & bong amittit, - 


when 
tute O 
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Cont! 
the K 
take 1 
of 12 
a Go, 
Biſho 
all ſu 
and mn 
eſtims 
ment! 
wort? 
tobe 
when any man in Judicial place takes any Fee(Mbcry : 
or Penfrow, Robe or Livery, Gift , Reward Wi:!!. 
or Brocage of any perſon that hath to do bel V\ 
fore him any way , for doing his Office , or by{MWpcrpe 
colour of his Office, but of the King only, un-Win the 
leſs.it be of mear, and drink, and that off Th 
ſmall value, upon divers arid grevions puniſh ]W«!! 
ments, ” | [ _ | 
Having given you a deſcription of Bribery, {Wc«utio! 
I propoſe theſe Queries with Reſolutions up- {Mjvdic: 
virtut 
rial 0: 


&+ Bribery, 


Whether Bribery can be committed , ale 


tentioſo ? ; | | WL 
Bribery may be committed not only when M's!!! 


2 Snit dependeth 3n foro conjentioſe, but allo W'%+: 
when 


Touching matters Criminal. v0 


when any in Judicial placedoth any thing,vir- 
tute or colore Officii , though there be no Suit 
at all. pea, ) 

For example, if the Lord Treaſurer for any Co.z. Inft, 
gift or brocage, ſhall make any Cuſtomer , - *48- 
Controller, or-any Officer , or Miniſter of 
the King , this is Bribery, for he ought to ; 
take nothing in that Caſe , by the Statutes Laws 
of 12, R, 2.c 2. 5+E, 645. 6.Co. Litt. f. 234. aq o'r 
4. Co. 3. Inft. f. 154. Hobarts Reports , Roy v, "iy rae 
Biſhop of Norwich f. 75. but that he make 
all ſuch Officers, and Miniſters of the beſt 
and moſt lawfull Men, and ſufficient for their 
eſtimation and knowledg, Theſe Laws afore- 
mentioned, made contra crimen Ambitus are 
worthy to be known by all; but more worthy 
to be put in execution ,'for they prevent Bri- 
og extortion 3 They that buy , will 
ell.: © + 

Whether this offence of Bribery can be Q, .. 
perpetrated, by one that hath a ]udicial place © 
in the Eccleſiaſtical Court ? 
\ TheStatute of 5 E.6. c.16. doth extend as Reſp. 
well to Eccleſiaſtical Ofhce as temporal, 
which concern the Adminiltration an4 exe- © _ 
ution of Juſtice , and therefore any Chief ea gone 
judicial Officer Eccleſiaſtical,taking any thing pare. = 
"rtute or colore Officii , for any Office Miniſte- 'revors 
ral or Judicial, is guilty of Bribery. Caſe. 

Touching Gifts and Bribery , take notice /* *% 
what the Civil Law faycs : 
| Nou in totum Neniis abſtinere debebit Pro- , 1, v4. 
nſul, ſed modum adjicere , ut neque mareſe in niis. 
lam abſtizent , feque avare modum Xenio- 
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" 94 TheLawofENGLAND, I 
| rim excedai, quam rem Divus Severn. 6 M:in k 
Imperatcr Antonins elegaytiſſime epiftols ſun WM core 
D. 44 16, moderati , cujus epiſtole verba bec ſunt, appare 
6. 3- Ouantum ad Nemia pertinet , Aud: quilMtortio 
© ſentimus. Vetus proverbium. eſt, neque onnig Ml lition 
neque quovis .tempere., nequte ah omnibus. NonWM:ccom 
valde inhumanum ft , a #temine accipere ; ſel Miury 3 
paſſim viliſiimum «ft , & onmnia avariſimun. | Ki 
Imo not eft inhumanum. Nam & mu Bu 
excaxcant octtlos ſapientum , ac:pervertunt veriuMand F 
Tuſtorum ; vernm hic agitter ((laies Gothofre, MThey 
us ) de muneribus que dantur Proconſuli., wM:tw: 
boſpiti , non ut Judict.. L | is wh 
Et bic aperte Xenia: & ut _ quoguMWl: gre: 
bic Juriſconſultus , Neniola , aiſthnguntur 0M And | 
dono & munere, ſeu munerum quslitate : AliuWMan 
ii eft munns., alind Xenion & Xemolon - WMivard 
2. De Re- Lege Julia repetundarum texetur , qui crnM:l!. 
petndis. aliquam poteſtatem baberet , pecuniam ob ju 
D. 48: dicandum, decernendumque acceperit. 6; 5; 
; Dui munus publice mandatum, accepta peck + 
nia, rumpernnt , crimine repetundarum poſt 
lanter, RR 
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Extortion is a Mifpriſion by wrefting, 0 
unlawfiully taking by any Officer by Colour 'vea) 
' his Office, any money or valuable thing Wii 
or from any Man, cither that is not due , ofthe 
more then is, or before it be due, ©rod 1iiforts 
Co. Litt, eſt debitum, vel quod cſt ultra debitum, vel antito'y 
368. b, tempus., quod eft debitum. - T 
Of this crime it is faid, that in no _ re; 

| then 
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thin Robbery 3 and another ſaith , that'it is 
more odious than Robbery; for Robbery is Co. Lit, 
apparefit , and hath a face of actime, but ex- 368. 6. 
tortion puts on the vizor of vertue,for-expe- 

dition of Juſtice and the like; and it is ever 
accompany*d with that grevious ſin of per- 

Jury 3 We call it in Latin Crimen expilationis, 
' But the Quere may be whether Extortion 
and Exaction are all one? Tt is anſwergd; 
They ate notz for there is this difference taken 
between ExaCtion ahd Extortion: Extortion 
'5 where an Officer demandeth and wreſteth 
agreater ſure or reward , than his juſt Fec: 
And ExaCtion is where an Officer or other 
Man demandeth 'and wreſteth a Fee or re- 
_—_ where no Fee or reward is due at 
all, 


6; Striking in the Kings Comrts , where he 
| reſides perſonally, or by Repreſentation, 


IKany Man in Weſtminſter Hall., or in any Co:3:;Tnft, 
dther Place ; fitting the Courts of Chancery , f. 140. 
the Kings Bench , the Common Bench , the 
Exchequer z\or before Juſtices of Aſſize, or 
Juſtices of Oyer , & Terminer , ſhall draw a 
weapon upon a Judge; or Juſtice, though 
le ſtrike not, 'this is a great Miſpriſion,- for 
the which he ſhall los his right hand; and vor 
forfeit his Lands and goods , and his Body 1g. F 
to perpetual impriſonment 3. The reaſon is 
becauſe it tendeth ad impedimentun Legis ter- 
te SWitis tin Weftminftzy Ball; or any 

G other 
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98 ' , TheLawof ENGLAND, |: 
| other Place, fitting the ſaid Courts there ] 

or before Jultices ot Atſize; or Oyer and Ter 
- miner, and within. the yiew of the fame, a M;.; 
3- Ei1%% Man doth firike a Jury , or any, other with "h 
Dyer 18%. weapon , hand, ſhoulder, elbow; or foot , he Judp 
ſhall have the like punifhment 3 but in that M7 | 
caſe , if he make an aſſault, and firjke not, M112; 
the offender ſhall not have the like puniſh Mc: 

ment. [5 950 RY 

One Peter Cary was indicted for drawing been 
his ſword in Aula Weſtm. ſedentibus Curiir, M11] ci 

70.1. and in diſturbing the Sheriff, in making ard 
BE :ry's Arreſt upon one T. by force of a Bill of Mid Wl the ( 
Caſe 405, dleſcx : and being arraigned and found guilty, WM vriſo 
had Judgment of perpetual Impriſonment, Wvleat 
and'to pay one-hundred pounds to the Queen MW Ti 
is FR And note,that upoa the evidence it appeared Whepr 
_ to be upon the ſtairs , aſcending the Court of jf 
it Wards, and fo out of the view of the Courts: Mthe | 
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"Mg But Pophbams ſaid , although it ,were out of Minot | 
8. the view of the Courts , yet if the Indictment Mhlood 
1111 had been as it ought to have been : viz. corn Mhand 
Domina Kegixa , the Judgment fhould have MWimpr; 
been, that his right hand ſhould have bean By 
cut off , and that he ſhould forfeit all his 
Lands. and Chattels, and have perpetud 
Inipriſonment.: | «il 
 $' WWiliam Waller was indicted, for that t 
Cro. 3. in the Palace of :Weſtminſter neex the Great 
parr, Sr. Hall, the Juſtices in the Kings Bench, Chat 
114, » cery, and Common Bench, judicially ſitting i0 
Ciſe f.37 3 hear Cauſes, made an aſſault, Cem? bo 
hit 1 C& 274, Sr Thomas Reignolgs, and beat him, in dil ule 
HR bance of the Law, and contempt * , 

* Ha | | 
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King , &c:.and upon this being arraigned , 

Ter: WM and tound guilty, becauſe the Indictment was 
ce, 4M fot, that he did it in preſence of the Juſtices, 
with WW for in the - preſence of the' King ; all the 
 » 86 Bf Judges agreed that the Judgment of cutting 
that Wl off his hand ſhould not be given; and fo ſe- 
not, i riatim they delivered their opiritons : But 
nilh Wl becauſe this offence was in the Palace, neer 
* "WW the Hall door , whereby tiimults might have 
wing Wl becn made; and becauſe it was found fitting 
wii, Ml all che Courts , and in diſturbance of Juſtice 


and Law, and in contempt of. the King 
the Court awarded, that he ſhould be im- 
priſoned for the ſaid offence during the Kings 


nent , i pleature, and ſhould pay 1000 poutids fine. | 

ucen WY Thus much whete the King is. preſent by 

cared WRepreſentation. | | els eto, 

ct OW If any firikes in the Kings, Palace ; where, .33:H. 8: 
ourts: Ml the Kings Royal Perſon refjdeth ; he ſhall © 2*: 

ut 0 Minot loſe his right- hand, unle he draw 

ment 


blood ; but if he draw blood ; then his right 
coran hand (hail be ſttucken of, he perpetually 
have impriſoned; and tined, and ranſotned. 
: ben 8 By what hath becn fajd, a Man may per- 
Jl hisFMceive a great: difference .between| a-blow, ar 


petulMWroke in, at before the ſaid:Courtsof Juſtices 
 {vbcre the King is repreſentatively preſent 5 
hat Wand the Kings Courts, whete his-Royal Per= 


on rekdeth 3 for in the Kings Houſe 3 blood 
3 * On , Which needeth not w, ”y 
de2re the: Courty of Juſtice , when the Judges 
are doing! of/ | that 'which to/ Juſtice. apper- - 
aneth 3 and the-reafon is,; Que Fuſtitia firs 

10 Watur Sofinentst | cn oo [6 1 
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| 7, Route, 


A Rout'is when People do afſemble thems 
ſelves together , and after do proceed or rid, MW and 
or go forth; or do move by the iuſtigation 
of one or more, who is their Leader: This 
is called a Rout, -becauſe they do move and Mill 
proceed in Routs and members. ' othe 
. Alſo where many aſſemble themſelves to. M 
gether upomtheir own common Qyarrel, and 
brawles', as if the Inhabitants of a Town 
will gather themſelves together, to break + 
hedges , pales , or ſuchlike, to have Common I x;., 
there, or to beat another , that hath done if {1 « 
Co, z.' tothem a. common diſpleaſure, or fuch like, MW mor 
Inft. 175. that is a Rout , and againſt the Law, al- WM Mn 
—_ bb. though they-have not doae, or put in execu- il ©; « 
'©5*** tion their miſchievous intent . if ſo be they Ml 144; 
do go, ride, or move forward after their fil oraf 
meeting. \B 
Note, that there is diverſity between com- Ml the 
mitting of a great Rout , or the like, and thoſ 
Levying, of War, for example, as if threeor 
four, or more do riſe to burn or put down 


BY cos tar. lncloſure in Dale, which theLord of tie - F 
Ln | «1 :* Mannour 'of Dale hath made there in that WF pref 
F - particular place, this or the like is a Rout, MW to n 

a Riot, oran unlawfall Aﬀembly , and nl + 

Treaſon, ': : EY PTE Indi 

- But if. they have riſen of purpoſe to alt" och, 

0 Religion-eftabliſhed within the | Realm, 0B perf 
Wi Laws, or\.to go from-Town'to. Town 8M Her 


$1! nerally , and to caſt down Encloſures ,'t , 


Touching matters Crithinal: 
52 Levying of War { though there be. no 
ercat number of Confpiratours) within the- 
perview of the Statute of 25, E, 3. c. 2. be- 
cauſe the Pretence is publique and: general, 
and not private in par ticular. AS-It was re- 
plved , Paſch. 39+ Eliz. by all the Judges of 
England, in; the caſe of Richard: Bradſhaw 
Miller , Robert Brertoy , — Maſon , and 
others of Oxfordſbrre, oo Te 


8. - Riot 
SITES EX ; ; £7 » Cl x #9 fo. # 


Riot ( in Latine Ryiotwm) cometh of the Co.3.1nft, 

French word WMoter, id eff; Rixaris and in {+ 176+ 

the Common -Law fignihteth when! three or 

more do an_unlawtul AQ, as.to:btat any 

Man , or to hunt-ip his Park, chaſe or warren; 

or to, enter ox to: take poſleſſion of: another 
Mans-Land, of_to. cut or deftroy- his: corn; 

graſſe or other profit}, &c;. 4 1 

_ By the Statute of 17. Re 2, and-13. H 4 27.8.2. 
the Juſtices of Peace!, and Sheriff axe to arreht © 8.13. H: 
thoſe that commit Riot , ang to record that * © 7 
which they find done jn their preſence againft 

te Lawn yadts wont np fieg, old=dg 

Each Man that-is able, ought to helpto're- 2-8. 5. 8, 

' preſs Riots , upon pain ot Impriſpament, and 

{0 make ine tothe King, |. - | | 

_ Evans, and Cottington and. 7, others, were 

dicted for. a Grand Riot ;. that. they. with = 

others there named., to. the number of 1000. 

perſons, made a,Reſcaus ; and aſſault, upon 

Henry Smiab,a Baylif, who. hy, virtue ofa 

"Warrant upon-q7Bill of Middleſex, againf 

G 3 William 


s +3 
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*TheLawof ENGLAND, 
Wiliam Cleev , had arreſted Kim, aud was ciy. 
rying him to Priſon, and they procured. _ 
to eſcape. The Arreſt was at Charing Croft 
in the Pariſh of St. Martins 3/ and after the 
Arreſt , they aſſaulted the Bayliffes, and bear 
them 3 and the Baylifſes putting the Priſotier 
to an houſe -for- ſafe keepm eping 284 againſt the tw, 
mule , they aſſaulted the houſe 3 and notwith. 
ſtanding a Juſtice of Peace ; alfiſted with thre 
Confiables, made proclamation for keeping 
the Peace, and for their departure, yet the 
continued their aſſault , breaking open the 
| houſe , and wich ladders! take! from the 
Kings "Houſe of White: Half { 'whire the 
King with His Court was reſident ) upon the 
' 24-of Mereb 134. Car. in the'sftcrnoon of the 
an day ; made this Riot and” Reſcous, and 
carryed the Priſoner away thtough the King 
Houſe: and cauſed him to Le Re a th 
Indictment 9, of them being arr pleat: 
ed Not-guilty ; and 4. of thetty dz. oa 
| Cottington, Groomand Geog beingarrai ned, 
b nm ilty;and'5/of thetp were und 

wi! bat wgcint thick of 'them was 
pers. evidence, that they were aidin - 

: this Riot and'Reſcous, but'the Jury acquitted 
them wherefore becauſe! it was fo great i 
Riot, and offence , being committed ſo ner 
'the'Court';"ie” wis adjudged,” that the (aid 
four perſons, which were convidted.ſhowl 
be" conmiiteed to Priſon, and'eyery one 
 pourids fine to. the 


wk ds theta" 
Pillory at i iminter, and my 


Touching matters Criminal. 103 
Croſs, where the Riot was done 3 and that W_ 
Thomis Groom, who was a Cobler, and en- 
tered into the houſe with a drawn ſword, and 
a kettle upon his head, as an helmet to defend 
himſelf, ſhould-fiand on the'Pillory with a 
ſword in his hand ,, and a kettle upon his 
head , and ſhould be bound with good ſecu- 
tics for theix good behaviout , before they 


ſhould be delivexed ; And the three which 


were acquitted , agaiuſc whom there was ſuch 
probable” evidence, were bound to find ſecu- 
rities for their good behaviour... / 
Note, Anunlawfll Afſembly'is when three co.3. nt. 


or more aſſemble themſclves together , to /. 176. 


commit a Riet or Rout , and do it not., 

One or move, ſayes the Lord Coke, may 
commit a forcey 'three ar more: may commit : 
an unlawful Aﬀembly, a Riot , ox a Rout ; A <% Mitt: 


257%, 4, 


| multitude ( as Some have ſaid) maſt be ren, Co.2. Init, 


dvr more, Mahtitudinem decem facinnt. And , 1756, 
ſo ( faid they.) it is faid ; de grege bominum, 
Bat Coke tells. us , that he could. never read it 
refrained by theCommon Law to any certain 
number , but left to the diſcretion of tht 
Jadges. OB 7 HS EY LOO TOTE Aero 
- Inthe Civil Law thus : Decem homines po» 

M, res Collegium 4 duo Conpregationem. @* Bartolus. 
{hdecim turbam conſtituutt in ure Civili, ſed 
Jure in Commun Alglie tres turban faciunt, 
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Che Law of ENGLAND, 


9:  Aﬀeaier, Single Coir and Chat. 
lenges , 


Single Combats, or Duels berween any of 
the Rings Subjects of their own heads, and 
for private malice or diſpleaſure, is prohibited 
by the Laws. of this Realmz for in ſetled State 


governed by Law, no Man for any injury | 


whatſoever ought to uſe private revenge; be. 
cauſe it belongeth to the. King, who is the 
Supream Magiſtrate, and Gods Lieutenant on 
Earth, And'the Law herein is- - oj 
upon the 'Law of God Dent.-32. 35.5 
12.19. It isalfo againſt/theLaw of nat; 

and Nationss' for a-Man tobe. Judge ih ii; 
own proper Cauſe Eſpecially Duels, Where 
fury, wrath, malice, and revenge: are the rales 
of the Judgment. 

Hineeft , ſayes one --qued Lajin reperts F 
ſs ra reverentia, ut nibil man, nibil propri 
ageretur impulſe. Onid enim' a "belies confu- 
fione pax Wren ate; 'fi ior bien linigis ter 
minaentur > *- 

But it oo be objected, that i it is lai 


vim vi repellere, therefore private revenge is 


jawful: The reaſon of the conſequence is be- 


— caule'by reverge force by foree-is repelled.” 


Tt is an{wered;, That the aritecedent is not 
ſimply and univerſally true « Vim vi repellent 
licet cum moderamine inculpate tutele , in cat 
uhime , © indeclinabilis neceſſitatis , non ſemper 
& quocumgue modo, 

KR: Ng. | that Duels are Lawn; if they atc 

| warranted 
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Touching matters Criininal. | 
warranted by - publick Authority, ſach as. 
keretofore our Tryals by. batail, ad proban- 
4m veritetem litis ; and ſuch was the Duell 
betwixt David & Goliah , which was ftrucken 
by publick warrant and authority, . © 
- Vid. moreof this in Grotixs Ttb. 2, c, 1.2%; 
15+ way 1. cs NIE 
- Note further," that albeit upon the. Single 
Combat { that.proceeds not from publickau- ..- 
thority ) rio death /enſue, nor blood::drawn, 
yet the very Combat far revenge is an Aﬀeray, 
and a great breach of the Kings Peace, an 
Affright and terrour to the Kings SubjeRs, 
and 1s ta. be puniſhed by fine aud Impriſon- 
ment » and to find ſurcties for their beha-: 

- When any Aﬀray:is made- by Single Com- 

bat, any ftander by, that is no Officer , 'may! 
endeavour to. part them, and prevent further! "73: 
danger, and the 'Law doth encourage them 
thereanto, for. if they receive, any harme by. 

the Aﬀrayours, they thall have their remedy 

by Law againſt them and 'if-the Afrayours 

rcceive any-huxt by the endeavouring, only to 

part them, the-ſtanders' by may- juſtify the 

lame, and the Afﬀrayours:haye:no remedy by 

law. But iGeither of the Parties be ſlain or g x .. 
wounded , or ſo'firiken as he falls down. for Cor. 295. 
dad, in-thqt aſe the.ſtanders by!ought; to 2»: Af 
apprehend the-Party-ſo ſlaving;z&c. or to en- Pl. $6, 
deavour thefameby the Hue and: Cry ,or: elſe 

for his eſcape; they: ſhall. be fined, and Impri- 

ſoncd, | But; if ithe Sheriff, Juſtice of Peace , 
Lonftable,or other Coanſeryatous of the ate 


/ 


The Lawof ENGLAND, 
do not part the Aﬀrayours, for the preſeryy, 
tion of the Kings Peace, andapprehend they 
being within his view , or do.not his utter, 

moſi to part, andapprehend'them,they may hg 
impriſoned.for their negle@ thereof, for the 

may command others: to aſh them, and 

wig therefore the rule holdeth in:them 3; qui ny 
 $-H.7, probibet 4: cam probib ere poſit . in _oulpa ; 
gee . Andifany he commanded to affift them hes 
frilds caſe, 1, and refuſt or neglett the fame, it is a con- 
- tempt\in- them, to be puniſhed by fine and 

| words Aﬀeay and Aﬀeult be indifſs 
rently uſed of moRt Men, and that allo in ſome 
of our Book Caſes; bur 'yet ( according to 
Lambard: opinion ) there wanteth not a juſt 
rived of the French ( @ffeaper.) which ſigni 
al fieth to'terrify or bring fear z/whicth the Law 
{| 00 underſtandeth to*be' a contmon wronz , and 
ly |; thereforeis/itenquirable in the Turn of thi 
1; Wh Sheriffs or int a Leete 4; H.6.10,and 8. 
ey | 4. 5. othetwiſ6itis of an Aﬀfault.asit ſeemerh 
# | by thoſe ann agirmeb wa may ain; Aﬀfray be WU biiſ 
Wh without word, or blow:givenz as if a Man I Qior 
weapon , which is not ulually' worn and born, WW It 
"118 it will ſvike a fear into: others: that be not I or &: 
- [0  _ anriedasheis: But ag'Afaulc, as it is ets I fems 
 "R ched from anorher fountain, ramely fromthe W pic 
cor flying) upona Man: bcats itnetbe per! BY bige 
med without che offer of iſome hurtful I pez, 
blow , or at the leaſt ay a 


ons & . 


£ 


Cochin matters Criniinnl/ 
And therefore to firike at a Man ( although 
he were neither Hurt or hit, with the blo) 
was adjudged an Aault 22: Ac PI. 60. For 
this Aſſault doth always niect arily imply a 


they WE hicting 3 and therefore in Trefpiſs of Aﬀault 

and and Battery a Man ray be found guilty of 

102 BN the Aﬀavlt , and yet be excuſed of the Bat- 

6 of; W tery. 40. E. 3. 40, & 45. E. 3.245 

= 3. Challenges. Co.2-nft 
ans WY _ if any Subje& by word, Meſſage ,or Writ- f.158 


and puniſhable by Law , and it is contre Pa- , * wth. 


cem , Coronam, © Dig nitetern Regis, -For, pron len f. 62, 

hibetr cam ohiauid. : probibemer etiam media Hickes 

ad tld tendentia, why . cake 215g 
The means of ſuch eville as well FT che ond 

are to be mi 


T0, Libells. 


\ A Libel nificth a criminons report of 
any Man caſt abroad, be he Magiſtrite, of a 
private Perſon;;'or otherwiſe Juntawt | 

bliſhed in writing, and therefore for diftin- 

nl —_ it is called an Infamous Libe1, or 

ul | 

It matters not Whether the Libel be true 
or falſe, or whether the Party be of 
ſemeor it fame;for it inciteth all. the” 
Fitnily, Kirdeed, or Society to re ore | 
fo-tendeth by conſequence to the effakion of 
, ard "to the breach of 'the' publick 
Peace , and therefore ſuch Libelling , 5 be it 
ke or falle, is puniſhable by our La. 
It 


ing challenge another to fight with him, this 7, Hebarts | 
is an offence before any combat be performed, © Reports. |. 


| 42306 The Law of ENGLAND, 

Nj} i © It was reſolved in the; Szar-Chamber 44 
Eliz. Haliywoods Caſe,that if any find a Libe} 
and would preſerve himſelf out of danger, if 
Nbe a private Man, the finder may either 
ourn it , or. preſently deljver'it to-ſome Ma. 
giſtrate z, but if it concern a Magiſtrate, or. 
Publick Perſon, he ought to give it to the 
Magiftrate. . .. Res St wal 

| One Feffes was indicted for that he ex. 
Crd. 3. hibited an infamous Libel}, dire&ed yato 
part-.- | the King , againſt .St' E4. Coke, late Chick. 
4m Juſtice of the Kings' Bench,” and. againſt the 
pk faid Court, for a Judgment-given in the {aid 

- Court, in the Caſe 'of- Magdalen Colledse, 

-- -.. » affirming the faid Judgment” to be Treaſon , 
+, + and calling him thereta- Traitour , perjured 
vn; and ſcandalizing all the'Profefſours of 
the Common” Law , and' containing much 

other ſcandaſous matter and fixed this Libil 

upon the great Gate atithe;entrance of V; 

minſter. Hall , and in divers, ther: publick 

Places: Andheing upon this arraigned, praye 

that Councel might. be a(ligned 4 which was 

- granted,,-and: he had, them., but, would no 

bc culed'to plead a they adviſed; but putin 

a ſcandalous plea, and inſiſting upon it, affr 

nied . that: he. would, not plead otherwiſe, 
whereupon it was adjudged, He ſhould be 
committed to the M ol, 20d that heſhould 

fand upon .the Pilloxy at Fefminſter, and 
Cheapfide with a Paper, mentioning the of 

tence, and; with ſuch Paper;be broughtitoall 

the Courts at Weſtminſter,and be continued in 
Priſon, angil he made his ſubmiſhon WES 


wt 


ourt 1 


Touchfng-matters Criminal. 
Court 3 and that he ſhould be bound with 
ſureties to be: of good behaviour during'his 
life , and ſhould pay a thouſand pounds tine. 

Adam de Ravenſworth was indicted in the 
kings Bench for the making a Libel in writ 
ing, in the French Tongue , againſt Richard F 9 <- 
of Snowſhal , calling him therein ' Roy de Ra- nay Fry 
zenere , Ec. wheupon 'be being” arraigned; Roe. g2, 
pleaded thereunto Not-guilty, and was found Evor. 

ulty. ls | {4 
; G by what has been aid, a Libeller or pu- 
bliſher of a Libel , committeth a publick of- 
fence, and may be indited therefore. 

The words of the Civil Law touching Li- 
beſlers are theſe; T0 
 Trjuria committizur 3 fi quis ad infamiam a- Tug, , 
liemus Libellum, aut Carmen , aut Hiſtoriam 4.x, 
ſcripſerit Ser 1 del ogy , dolove mab fe. 
erit , quro quid eorum fieret. | : 

St quit famoſum Libellum five domi. ſrve in Cod.s. 36. 
publico\, vel_quocumqne loco igharits repererit : be famoſes 
at corrumpat prinſquam alter inveniat , ant Libellis, 
aulli confiteatuer , inventum, $1 vero non ſtatim 
 taſdem Chartulas , vel corruperit , vel igni- con> 
ſumpſerit, ſed vim'earum maniſeſtaverit : ſciat 
je quaſi authorem hujuſmodi delifi capitali ſent 
tentie ſubjugandum, CE Re 


--. 1t,and 
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wo FCheLawof ENGLAND, 
11, 6#d laſt, Falſe Ruemonrs 3 and ſlans 


deroxs news. | 


| None ſhal report ſlanderous news whereby 
 Cviſcord may ariſe between. the King and hig 
$8/.4.34 Pcople, ot Great Mca of the Realm : Any 
he that doth {o ſhall be taken and kept io Pri. 
ſon,until he hath brought him into the Coutt, 
vo was - firſt ry OTIS —o A, 
2. 5.2. The penalty is the ſaine for telling ſjande: 
&. 5 rousliecsof the Great Mcn of the Ben 
12.8.2; Butbythe 22, R.2,it is enacted, that whey 
c, 12. any luchis taken and jtppriſoned, and cannot 
find him, by whom the Speech be movd, 


that he be puniſked by the advice of the Cours 
 .,. cc}, notwithſtanding the ſaid Statutes, 
Inter Le» Note, the Law belore the | ueſt was; 


ges 4lve- That the Author and Spreader of Falſe Ru- 

'eat c. 28: mours amought the People, had his tongu: 

| cut out ,if he redeemed it not by the eſtima. 
tion of his head. . | 

To conclude ; It anay calaly and manifeſtly 

appeax to all ſuch as have been cenver{ant in 

qur Chronicles , how pernicious and dange- 

to this our Kingdom, unlawful Aſemblics 

and falſe Rumours have been inall precedent 

Ages 3 yea, ſuch as at the firſt were very ſmall, 

and inconfiderable, and began upon very 

ſmall occafions , yet not being repreſſed in 

time grew to ſuch greatneſs and height, that 

they afterward put in hazard the State and 

Government of this Land : And therefore 

it is bchoveful and good wiſdom for all Mz- 


giſtrates, 
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giſtrates » and Juſtices of Peace to endavour 
by all good means to quench the beginnings 
and firſt ſparks of ſuch offences, as knowing 
that for want of timely refttaint, they may 
ſoon grow to like danger again, And the 
axiome in our Law Is: POS 

Intereſt Reipublice , ut pax in Regno conſer= 
retur , quecumgue pact adverſentur provide de- 
clinentur 3 7. 6, 

It it moſt neceſſary in a Common-wealth 
to provide , that tranquility and peace be 
continued in the Realm, and that all things 
being contrary thereunto , may by foreſight 
be etcchewed. P 

Thus much of the firſt Part of my Treatiſe, 
Tproceed to the Second, | 


Judjciuns 
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Fndicium Criminis, 
ON. C 
THE JUDGMENT 
)F ENGAN Dz 
| Touching $917, 
PLEAS OF THE CROWN. 


| ONCER NING. Judgments Criminal , 
Ihall preſent theſe particulars , wor chy 
f the Candid Readers obſervation : 1. The 
Dehnition of puniſhment. 2. The end- of 
puoiſhment, 3+ The Diviſion or ſeveral kinds 
of puniſhment found in our Authours. 4. The 
rules to be obſerved by our Judges for the in- 
ficting of -pains or puniſhments. . 5, The 
circurmltatices ts be. weighed in relation to 

niſhments.. 6. The petſons to Sophdcred, 
In Criminal Judgments, - 7. The matt 
ſudgertients ea S, This Judicial. Th 
xccording tq our Law. | 

of theſe in their order. 


i. of the Definition of prjhmen 


\ Punichg ache in Senaral ;nification. I5-5 
Malum pe lanis quo Dy infligitier 0 malum alio- . 


+ but particularly it is defined by MF. Horr Jhirror ©, 
ton de Jihuath ſet, 12. 


wis: Payne ef a (al 
de pee { 20H 
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The Law ENGLAND, 
2. Of the end of punifment.. 


The principal end; of puniſhment in ou 
Law is, that others by example may fear to 
Co.3.Inft. offend ,' Ut para immu fit ets mwltorione, and 
4.4.6. on therefore a Man that is non compos mentis, of 
LRN } oe | 2h Infant that is within tht age'of diſcretion, 
Caſe 124, I5 not( tn Vome)within the ſtatute of 25. E, 
« bz.H.7, 3. c. 2. de proditionbms for the end of puniſh. 
I. 0, ment is that others may be deterred from the 
ptrpetiation of ſimilar 6ffences, But ſack pw 
niſhment can be no.cxample to mad Men, or 
Infants , that are not of the ape of di 
ſcretion. | 
Tonching the me of punifhiment , I ſhall 
offer thefayias -of | B9y iHtiliah and Seneca, 
Dnimilion Rath & words: Ontnis pri 
non 14h ad deliinm perinet , quam ad exen- 
_ 
Dec.C. FSentca thus : In vindicantis anurits be: 
1.3.c,21, tris Lex ſequitzeſt, que Princeps owerie fequi 
arbet ;, ut tant enum quem punit 'emender , ant 
prnneus caters meliores red det, art foblati 
mals ſecuriores cateri vivant. 


2. Of the Diviſions vr fevers! mole f 


DIALAN | 


The kinds or modes of pa in, in, dee 
Lib.z. c,6, Ch are afferted are chiſc, Kith Breton; 


wy 4 quzbain hueg whim vita wel Preis 
Fe his bra : | of 
wagghly [; gre on hes beter 


 Taithihg tiited#/ Erin. - 


herpernieis vel all ti Ow todrextione ( 
nubilgpy wort bmp \, v6l ad 
qe Apo w- 
8. P: Grblen, OUa- 
ik $famiu an oectont': * fait 4400 Jhe- 
im qu#t dightituths & ordinit indhecitne Aefeſ> 
mh vel o jb adit privitivnen, vel Pro | 
oitiower. | | 
RN viſion of Fits yon nt? Nat - 
Perſonal rum infuriarurt quan ſwit hi 
ninales , & hs Eviths + 5 Criminulitm Lilz i; 
Wrcdamn ſent envialiter thovtem Prion » Uheits. ©: 36+ 
lat vero Mine, 
Horne thras : "Of paits violent thr be two Mirror &: 
rts , Corporal and Pectittiaty : *of Corporal 4./.13, 
bine be Mortal , aid ſoit Be vetital, © 
Having given the Reader the ſevetal pu 
iſtrments im. our Law 3 it 'will hot be atnifs 
) rut the ſeveril ſorts of inflictions 
_ ſt ng? ewtand Komans, © 
te Fro: 'Their piinitithbnts 
bs ather pitaf), bt ti6t Capital * Thett 
apital contained fout ſorts of Death, 'x. 1:23 
dation 6x Vroning, 2;Odrabuſtion orburit- Gpcdwiat 
ib; 3. Decolfarton or Briiteading, * Stffos xcclefiaſt, 
aion or Sthatiglitng- > Rites uſed 
The manner of burning ws twoſold; ſoine by the 
iy burnt with wood ind figots, this as 777 vs 
ed by ther, the Blrtiing 6f che Body hea 
hi woe 
d thei =. & - KIT thetn,, the "bulk of 
df x we GI Was 
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gf the Romans: 
_ Puniſhments publickly inſticked on Mal 
Gedwins factors. were either Pecuniary muldts » 
— 1;h Corpoxal puniſhments: The. iPecuniy 
4, 2, muldts were two ſorts , cither an appoints 
c. 1&2, fum of money. was required. of. the par 
guilty ,' and. then it was called Mult ; q 
- + his whole State was fſeiſed on, and thenj 
was termed a Confiſcation ef his Goods, 
The Mulct was twofold , the one tern: 
Mulfa Suprema , the other Mylds minima, 
Again 3 The-Corporal puniſhments we 
either ſuch as were, Capital, depriving a M: 
of his life :; or Caſtigatory , ſuch correcior 
as [ſerving for the humbling and reformin 
of the Offender , or for the deſtroying « 
iN. ; 
Thoſe pwviſhments that deprived of [i 
in ordinary. uſe, and of which-there is mo 
frequent mentionin Reman Authors,arc thi 
' which follow ; - Fxurca, Crux , Carcer , Cult 
Equulens , de Ruepe Terpeia Dejeftio , Sca 
Gemonie , Tunica , Damnatio in gladiun, 
Ludum. ad beftis.. "SO 
Note, ,That Capital puniſhments wt 
fornetime taken ..in a Civil acception 7 | 


Tonthing matters Criminals 117 
ken for the loſs of ones lifes and this they 
alled Vitimum ſu gen 
Thus much of the kinds of puniſhments 
d amongſtithe Engliſh, Jews ns ana 


* 4þ Of the Rules for infliting puniſhments. 


- The Rules that concern the” Infli ion” of . 
puniſhments), are theſe followirigz” 1 

- Reſticiendwas eft Fudicanti ne quid aut FU 
fins, att remiſſine conſtituarur, quam cauſa de- 

uſcit , nec-enim ant [everitatis , aut clementis 

ria affettantla et : ſed propeniſo Fugicio, prout 
weque res poſtulat, ftatnendum :" Ti levioribus Bratt. tib; 
eſis » leviores eſſe debemt ,'ad >: gp In 3.::16. de 
ravioribus' putem pwnis , ſeveritatem wn. Aftionth. 
cum aliquo tehepbramento biniignit atis bj ' : 
E prne bir bender ow quam exaſpes 


rndes T5 


2, Pans gvabler als \Legen poſta, oft y- Inſt. 
mationem conſervat, Or ; Fe 0Þ. 

| Majore pens' affedius, "quan Legibus flat 
tum eſt , 1011 eſt infamis. 

With this Rule in our Law, the Civil Law 
Text doth concur 3 ; 


Pena! eravior ultra py impoſita ibis D. 3. 2 


tionem conſeryat i ut & conftitutum eſt, & reſpon. * * hl 
ſum: ut puts ſi enm , "qu parte bonorum mul- 
tari debutt ; Preſes relegaverit ; diceudum. erit 
duriori ſententia cum eo an de exiftima- 

tone c5us', idcirenque non efſeinfamem, 

| 3. Carcer ad homines continendos., on 

puniendos haberi. debet : And therefore here 


tie Law doth require that a Priſoner ne Inft. $2 54 
H 3 


2 | nn ENGLAND, 
keys is ſalve&1 oriia cuſtoda yet tha 
on without pain ox torment to the Pri 


loner. 
For ſeverss facit Tutivia, wort: inbumong 
factt, 
With our Law. is 2greabls. the Law Is, 
perlal. 
D.48 19, Solent Prapfides int cancers. antinendos ta. 
8s,  Mugre, aut: ih uinculio emiveamtir . ſedd 
ea focere von opontet 3." din: bigjumodi pave 
iuterditic ſans caxcer m— COMtinondos be, 
— mn pumender Np nrngy 
Co, lib. 4 MATE wn pro Os +l 
Kyd/on. & Da pax eey counted that the Dc. 
Freak Caſe ſvdane, @o- falanice maimed, him. in his Ic 
band, the Nefendapt, inordetbge ve wp 
8 Flint recover io Treſpaſs fort —— 
texy weunging 298 Rounds. 
tisfaRion acknowledged; reſolved, that the 
> Bazig good, Ox where! the Blaiati. is tore: 
cover damages only;, (as in this, Cake of Ap, 
peal') he ſhal:not. be ewiee atishca for the 
fame thing. 
- Wide Co. lib. Dodor Bookem Ca vis, 
4 lib. 11. Fofters Caſe. * 4332007 
'Co.2.1nft,” » 35 Ae pre-oliens. fatto now: oe ppmiends' 
442. Co. no'Man, it guiltids. can be.puniſhed for av- 
Tags p45- a_ fault: : And the reaſon i5. _ the 
Revorts gation $0: puniſhment ha x of 
-noig# -.defe@d, which heing only. perſapal, cannct 
Haſſoy [- extend to anothor!, acither vght is to $0 in 
— kuocallion. : 


The Rules of the $08 Lwrdo __ 6 with 
"our. Law | 


On 


Tovebing matters Criwinal, - 


Omnis noxelis attio caput ſequitnr, Juſtit, 
h, 8. | 
 Erdelifige 10x coput ſequmtture D. 16, 
1.18. 
, Delitnm znjuris adfechy Preſengrs #ay, egye- 
aityr. 
6, Panam in corpus patithr, qui in. are nihjl 
habets 
By the Statutc of Weſtminſter I. &,20, de 
Hefei i 204 p It is td, that if 
any be attainte at the ſuit of the Party , he 
hall be fined , TY hath whereat, i + if not, he 
(hall be impliſo many, X _ . ; 
This syle th. good In t ec Romans 
Law. Vide D; 4 1941s De: I 7r 3+ « D. 47+ 


g- , 
\ In dubiis interpretationibus ad mitiors Cory tnft, 


af f. 66, Hob, 
2” tne eral Acts of dp ag Corte 
which infl Hor gener viz, ſin feafeicuze © 


de | ag Avair, ©. ought not ta be ex- 
— to _ to Fe member”, but 


to imprifapment, 
This holds good. alfa in the Imperial 


LAW T | 
I panalibus cauſi is benignias iterpretgu- v MS: 17; 
dum oft F 


Interpretatione Legum pene molliende ſunt D- 48. 
pus, ay mg ge THe 42s 
vs oft "OM" , no exemplic, . Co. 3." 


nſt, 212, 
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eg Cntr. Athmg 


$. Of the circumſtances that ought to he weighed 
© "towching Pleasof the Crown, © 


 Inall crimes or offences publick ,” that are 
Braton brought before a Judge, areto be conſidered 


lth, Jo l: 6. - F | ; 
© ona: fix circumſtances, 


bus pana- _ 1+ Cauſe » *t in verberibus, ques impunite 
Tum, Fleta fitnt a Magiſtro, vel a Parente, nifi modumn ex+ 
(ib.1.c.16. cedant, quia emendationis non injurie pratia vi- 


de Altio- dentur adbiberi , & punizutur, cum quis per 


Soalibon iram ab extraneo pillſatus eſt. | 
Mirrorc. 2. Perſona, uam magis delinquit , qui p4- 
4. ſift, 12. trem, pel matrem , vel dominum inter cit. - 
| ' 3, Loews, qui facit; ut idems fit furtunr, vel 
ſacrilegiam, & ſecundum hoc minor pans, ve 
majors tr OR 02S +98 
| 4+ Tempug, hoc diſcernit proedonem a fure, 
© a Burglatgre , furemque diurnum @ notjur, 


. » - 
. 


g#0', plu enim peceay qui, gregems Juryiquerit, 
wand, mc FI 
6, Eventws , ut fi ex volantate & conſcien- 
2 ax ex events : Et ſecundum hoc, aut erit felonia, 
aut mwifortuniign.” oo ON 
CE Gothofredus on the Digeſt hath theſe 
In fatfis , diftis, ſiriptis & Conſiliie,Canſa, 
Perſons , Locus, Tempus , Qualitar, Buawits, 
Ne e& Eventus confideraada ſunt. 


Atrocitas exeſeit ex bis z quid fatium fit , a qu0, 
Od, SES o 

as quem, quo anime, quo Hoco , quo tempore , (( 
medo, oo ap 


6 0 


5. Qvantitas  bic diſcernit ſurene ab Ambi-' 


ta certa fecerit quis aliquid,, ficut bomicidinm | 


Quintil. 6. Inſt. 


called 
ſomet 
- Bra 
Perſo1 
wed 
Realn 
prove 
an Int 
mad þ 
that | 


Touching matters Criminal; 


' 6. of the Perſons to be coefidered mn 
Criminal Judgments, 


The Perſons that conſlitute helm cri- | of the 

minal are H. Parties, Aſhſtants, ,and Judge, Parties in 
Of theſe in their order. | Judgmenr 
The Parties are, Accuſer , and, Accuſed, 

alled ſometime Appellor, and Appellee, 

ſometime Indictor, and Indictee, 


perſon to accuſe or appealz for a Man out- 
wed , neither he that hath forjured: the 
Realm, nor a Man attainted, nor an Ap- 
prover that hath failed inchis probation, nar: 
nn Infant within the age of 14 yeates',/nor a; 
mad Man', nor an Ideot, nor a inute;:norone 
that is deaf, NOX 2 leper , nora Man within 
Holy Orders, are not. receivable in Appeals, 
O*+, | _—_ 
The Mirror faith. chat Women d Infants ; 

dots, Lepers,; or \Profeſſours in Order of c.1./c7.3 
Religion , or Clerks, or Perſons attainted of 
klony, or cor compo mentic , cannot be Ap= 
nie, MM frovours, - 

Now, an Approvour. ihe who bath come 
theſe peg ſome felony, which he confeſſeth ;and 
kf aleth.or approveth ,' that is td ſay; ac- 
guſa, © ieth others, which were coadjutours os 
rites, oper withhim, in doing the ſarne or other 
Inſt, Wflonies, which ching he 'will approvez and 
quo, W's proof is to be/either by Battaile or by 
, qe {Wtihe Countrey, at his eleQion that appealed. 

Tius Accuſation is often done before the 
be 0 Coroner, 


[ 


| Britton telleth us , that it is not for every Caþ. OY ; 


- Ws. we IE 


ou = 


__n22 @TheLawofENQLAND,' 
00 Coroner, who either is ailigned to the felon 
Wl by tha Cert to take and record that which 
10 he ſaith, or igcalled by the felon himſelf, and Ml 0 
required for the geod of the Prince and Com- M « 
 mon-wealth; [to xecord_ that which he ſhall 


Cay. i bots -- i} CE 
If upon his appeal all thofe Partners be 
convidted,' the King ex werita Fuſſitig' is to | 
- pardonhim. But itis ip the diſcretion of the MW all 
21. #. 6. Court cither to ſuffer him ta he an Approver, WM [vn 
29.030: or after his approvement #0 reſpite Jodgnen þ 
þ andexecution, until hp hath convicted all bis MW fon 
Partners. 260-3 ru £2 
Note; If a Man'that 1s ef goed fame by for 1 


appcated* by an approyecr , by which he is ap« If 
prehenged and kept in priſon, yet he may hav i bees 
a'writ;'to bediredted tothe Sheriff, gornman, log! 
ding him to fuffes the Party appealed tobe M fort 
Baylod by good faroties,: But if 3 Maneppeal WM prin 
ed by an Approver, be kept in priſon , and His| 
afterwards the Approver.dieth , thare he may il > 
ſze'a Writ dire&ed to!the Sheriff, to ſulkit 


no 
him to be Bayled upon goad:ſurety , if be be i Rios 
not a notorious felen, although he be not of il T 


oood fame, Fitzh. N. B. 250. d. p01 
ron 

n can approve; decay @pprovG: 

I'S . og be bale no: Judgment ( whatfoeyer he 
my el. 0.15, confeſſed ) can be givenagainſi him, unle6 io 
Nis f / E. 3+ Cor, be indiced, and. no Jadgment can be given 
16418 113. 11. againſt him, ifhis. be falſe 3 but of ths 
H. 7.5: offence contained in the Indic&ment, and fo 
axe the Books to be underſiood, 

Thus nuch of the Party accuſing k 


Touching matters Criminal, 
As for the pazty accuſed or appealed, he is 
my arraigned either as- principal » or ace 
- CENATY +» 


Of theſe diſtinQly and apart, 
| 4+ Of Principals. 


It -is 2 ſaxe rule , that in #lt2 proditione, Co. 3 Inft, 
aullus pete eſſe acceffarine , ſed Frincipalis ſe- 238 
lumm | 
As if many men conſpire to Levy War,and cg .laſt 
ſome of them do Levy the fame, accoxding F 
to the conſpiracy, this is High reaſon in all, 
for in Treafon all be principalls. 
If a man committeth. Treaſon, and thereby 19. K, 6. 


becameth a Traitor ,if any other man know- 46a 
log him tobe a Traitor , doth receive, com- co, tft. 
fort and aid bim, hes guilty of Treafon,, as f. 138. 
principal , for that there be no acceſſariesin 

High Treaſon, 

Note, that in the loweſt offences thereare wy > "oh 
noaccefſavies - but all are principals, /as in fog. .o © 
Riots, Routs, &' | & 21. 

There is angther rule, Nullus dicitus felp $7. Inft, 
principakis , nift aflen, ant qu praſens , aut aus 22E 2": 
#111445 atjaner ad felonigmfactendam, ._ "og 

But this rule 'hath his exceptions; Get In Co. lib. 4. 
tale of poyſoningzifone Wen poyſon for one, 4 a5Xes 
orinfuſeth it into-a brath, or the like, albeir C4 ws, \ 
be be not-preſent, when: the fame is taken, * Fake 474; 
| nd cither the party : intended , or another ts Saunders's 
poyſoned , yet he is a princ - pb and in:that Caſe, Co. 
MES both the poincipab an re gets wR wy | 1 0Y 
ſry way be abſent, _ 


The Law of ENGLAND, 


Co.:,Tuft. ' Sg there is a felony” -whercin all be” princi, ode 
4.94 inſt, P35 » 45 well before as after , though they be ger 
{.63. abſent at the doing of the felony, but thisis {MW but 
(pecially provided by the Statute of 3, H, 9, and 

c- 2. of Taking Women againſt their wills, anc 

Note, If any be preſent, abetting , and 


Co.3.1nſt. z; aiding any to do an Act , though the offence the 
f _ Fi be perſonal , and to be done by one only , as Ch 
Fam to commit a-Rape,. not only he that doth the: MW We 
Dgliſors At isa Principal , bit alſo they that be pre. MW thc 
Repor is. ſent, abetting and aiding the miſdoer ; are by 


| principalls alſo, fan 

A... of Areeſer Lug a 

CROETY E a 
-—* Incaſe of felony, as there be principals, ol if 


- there be Acceſſories, and acceſſories be of two 
{orts,by the CommonLaw, and '"y the Statute thi 


Law: - tor 
Acceſſory by the Common Law i is alſo of MW dc: 
24 0 two ſorts. led 


- I, Acceſlorybeforethe olficice or End it MW 
is he that commandeth or procureth an other WM w: 
to commit felony , -and-is not there preſent 

_ himſelf, when the other doth it," butif he be 
be preſent, then he-is- alſo a principal: AM th 
whald LS:doth hold L Xi and: commands1.D. ot 
co kill him 5 whereupon 1. D. dotk/give him WM 7: 
2 wound to his heart; / whereof he _— 


dies , It: is held thatborh be-principals ;b«- i L: 
cauſe both are parties to the wound. ob "HT . ' 
10,8 1, {1 8. bh t 


So a Woman ſervant conſpired eo robher il 
Miſteels + 3nd brought aStranger tothe = ar 


(de » where the Miſtreſs lay aſleep, the Strane 


per killed , the ſervaut ſilent , nothing doing, 285 #74, 
but holding the candle; the two Chict Jultices Pr & 
and Hare , thought the Servant a Traitreſs **** 


and a principal. . 


If a Man counſelleth . Woman to murther Dyer 2. 
the Child being .in her Body , and after the 186. 


Child-is-born, and then is raudered by the 
Woman in the abſence of him that ſo gave 
the Counſehyet he is acceſſary before the tac, 
by his counſelling , before the birth of the In» 
fant, and not countermanding it. 


Note, that in Man-ſlaughter a Man cannot Co. lib. g, 
be accefary before the fac, for Man-flaughter f« 44- 4+ 


enſueth upon a ſudden debate-or Afﬀray , for 
if it be premeditated, it is murder, 

2. Acceſſory after the offence, and it is he, 
that receiveth, favoureth, aideth, or com- 


forteteth any Man, that hath done any mur- - 


der or other felony , whereof he hath know- 
ledge, ſuch an acceflory ſhall be puniſhed, and 
ſhall have Judgmenn of like and member , as 
well as the principal, which did the felony. 
But ' the Quere may be, whether one may 
be acceſſory to. an-acceſſory ? It is anſwered, 
that one may. if one. feloniouſly receive ans 
other , that is acceſſory to klony , there the 
receiver isan acceſſory; * 0B | 
| Thus much of acceſories by the Common 
aw, ol 0005. NN OR ons 
_ Acceſſory by the Ssatute Law, isſucha one 
that abbeteth , counſelleth, or receiveth any 
Man, which committeth, or hath cotumitted 
any offence made felony by Statute; for al- 
OY To Noon - though 


Touching tnatters Crimftal; 


Soon eo ele or 
SENCINENS 
ts” 
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though the” Statute doth not make m{ntion 
Co.2.146 Of acceſſories, abertours, &c. yet they'are in- 
Lb h oy cluded by the interpretation of the aid Sta- 
- E.6, tate: Becauſe whenſoever an offence is made 
Dyer 88, feleny by a& of Parliament, there ſhall be 
- © accefforits btfore and after , as if it had bten 
_ madea felony by the Common Law. — 

For the further underſtanding of acceſſorics, 
it will not be unneceſſary to give the Readet 
foe certain Rules touching them 5 add then 

lothe Queries. | 
Reg. t; Acceſſorins ſequituy tur am ſti principalic: 
As if the Wife procute one to murder her 
Huzband ; and doth it accordingly , in this 
Jer 15. caſe the Wife being abſtnt,, is but acceſſory, 
«. £23" and ſhall, be hariged and not burnt, becauſe 
ders cafe. the acctNory cannot be guilty of Petit treafon, 
Co,3.Inſt. where the principal is not guilty. but of mut- 
j-20& ger? afid atceſſoriim naturam ſoqbti conprait 


139 principalit, The acceffory tmuli follow the 
nature of the principal. | 
ſex, 3 2, Obi fathum adlurs , ibi fortis dla: Br 


»bi non eft principaliz , von pottft eſfe aterſs 
ſorins, ba Rk, 
co.3.tnf, As if the priticipal and acceſſory be ar- 


114, 2, H, Taigned , and both fourid guilty , and the 
+ principal bas his book before Judgttent : It 
12.5. ywasadjudged, the acceffory ſhall be diſchar- 


co. 1ib. 4+ ed 3 and allo if the principal confeſs, andHath 
WOT his' book, tlic colbery fel be diſcharged, 
becauſe nt was new given againſt the 
POR ie ie nel 
So where the principal befote atralndet is 
pardoned ; the acceffory is diſcharged,” © 


Tt 15 


\t is tefolved 4 that Whete the ptineipal was 
found gailty of Man-flauphtet, and kt guilty 
of iurdtr, and had his Clergy, the actefſory = 
ſhall be diſcharged, for till Judgttient , ir doth C9. 17h. 4: 
not appear judicially that there was aPrin- 285 ce. 
cipal : But if the principal prayes his Clergy, pare, 
ifter he hath-had Judpmenc, or if he'be par» 6h, v. By. 
doned , yet the atceflory ſhall be arraigned $4 y. 
for it appears judicially that there was a prin- zz; ib, 4+ 
cipal, | .. Cafe, 

By what hes been ſaid, you ſte that the acoel.. 

lory ought not to be'condemned , but where 
the principal is attainted, and not whert he is 
convicted only, and had his Clergy 7 which 
Clergy is a Refuge provided by the Common 


. ' . . G " l s , ” IT \ : 0 F Y : Pe 
7 ” 4 ; I- + | | w F s : a, | | il ” x : i$ 
$9 
1... 


Law in fayour of Learning, to ſave the life OfClergy. 
> an offender Literate in certain caſes 3 1 ſay 
in certain caſes, becauſe the benefit of the 
Clergy 15 taken away in many. particulars, 
3, | 
1. For ſealing ofhorſes > 8.9 c, 34... 
2, For robbing dwelling holes, E*c. Th 
if Wo ner tiichigh way. '$.E.6.c. 9. 
| 3. For burging of houſes , or Barhs 5, Ph, 
wn & M. c. 4. | ts Ms 
he For ftcaling of 5.9hlings in any dwelling 
It "eo or dy Plact #djoyning , 39; Be 
Jars Fs | TI 
5; For Butglary and Rape, x9, Elizenry. 
mf naperwiie 1. tary 
© Wot the kiowledg of the Perſon, &« $, 
the Es. c. "oi 99 | - 
t is 7. Fo killing one That ih 1o- weapon Co,z. Init, 
0 {WSWn, 1, Faro, 9, Oc f. 39. 


ba 
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But to conclude this learning of Clergy; 
It is a Rule whetiſoever felony is made by 
any, Statute , and the benefit of Clergy is 
not taken away, the offender ſhall have his 
Clergy. ; : 


Reg. 5 The acceſſory ought tiot to be putt to an: 


- g.H, 5, {wer before the principal be attairited; for 


th. b. Furi non eſt conſonum', quod aliquis acceſſotivs 


C0.3.Inſt. 11 Curis Regir convineatur , antequam aliqui 


i 231 de fatto fwerit attinfins: And conſequentially 
by the Reverſal and acquittal of the prin- 
. cipal,, the dependant Judgment againti tht 
acceſſory cannot: ſtand. | 
Arid this is agreable to the Rules of the 
Imperial Laws 3 | 
Crit: principalis cauſa non conſiſt at , plerimg; 
ie ea quident, que ſequithtir locims habent, 
Druands res aliqua fit acceſioria prixcipali, 
vitiato airy up] corruit dcceſſorium. - 
Thus much of the Rules, and now for tht 
Queries with Solutiotis, | 
A Man being made acceſſoric to two, whe- 
ther he can be found acceſſory to one ? 


P. $0. 17. 
78, 


Alcioins, 


Qu. t. 


Reſp, If an Appeal beibrought again two, 
principalls , and againſt another as acceſſorf 
to them, in this caſe both of them, muſt bs 

For Pry attainted ; before the acceſſory be outlawed, 

+ **3* and if one of the principals be found yot 
guilty , the acceſſory is diſcharged , for the 
Plaintiff made him acceſſory to two , and 
therefore he cannot 'be found: acceſſory} 19 
Ones | 0” 0” - nw 

Whetlt 


% 


(0,179 Whether the. Frith go Letters Se. 
in Fovaur of @ Feloy, can make bim an Acceſ- 


Ps If a ay woite Letter for p FePas 
lliverance, 0r.in.fayour of him, or thelike, ; 
te is no Acceſſory ; for that he received not oe " 4 
ROT - Af 

®u 2. Whethey the Infirnfing of a Felonto 
Read will make the Perfon Inſtrufting an Acceſ>. 
F-13526 1c Ain 
al A Vicar Inſtru&ing an Approver 
which could not Read , whilſt he was in pri- c,,,, of 
fon, to Read , whereby he eſcaped, was ad-« f. 139, 
judged not Acceſſory to the, Felony.  _, 

. 9u. 3. Whether the perſwading Witieſſes 
wt to Appear to give. Evidence againſt a Felon 
wil make one an Accel i0.the Felony? . 

Ref. Catlin and Brown Juſtices of Afſize 
in the County of S*ffolk, put this Cafe toall 
the Judges: A man corhmitced Felony in the ,., 

"E 1 L vis Top Mich: 1t 
County of Suffo!kgfor the which he was come yg .; xliz: 
mitted'to the Goal , and R.an Attorney ad- the Caſe of 
viſed the Friends of the Felon to perſwade Roberts 
the Witneſſes not to. Appear to give Evis !*! 4f0r* 
dence againſt him , vi Py was done.accor- '”” 
dingly 3 And it was Reſolved , that- nieither 
the Friends, nor the Attorney were Acceſ- 
loxies ta the Felony, but it was a great Con- 
(prifzon, for which they might 


Parties in Judgettients 


oy Sons The 


ks Fon? , as ' « ; 7-H - [0 
» 
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> Of the he Asfiftants in Judgements Criminal 1c Ml ills 
a4ftints, ef two ſorts, the one appertaining to the Wl mat! 


King, as the Kings Serjeants, his Attorney, Ml tth 

and Solicitor General , and the Clerk of the Ml Cott 

- Crown ; the other to the party Arraigned Wl fam 

 asfigned to him ( upon his prayer ) by the MW culz 

Court. Ra men 

The Duty of the Kings Councel learned in Ml that 

the Lawsis to manage the Evidence againſt IM placc 

the priſoner at kis'Tryal , and the Fun&ion Ml cd b 

of the Clerk of the Crown is to frame, read, MM matt 

 andrecord all Indi&ments againft Traytors, MW Si 

Fclons, and other Offenders Arraigned in the afg 

Kings Bench upon any publique Crime, - IW Sand 

 Noteby the Statute of 2 H: 4. this Clerk IM force 

1 8:4 c:10, Of the Crown, if fourſcore or a hundred men MW fi p! 

bz Indicted of Felony , or Treſpaſs , of one B 

Felony, or one Treſpaſs, and they plead toan WM 10dic 

Iffue, as not Guilty , the aid Clerk ought Ml ing t 

not to take for the Veyire Facias, nor for the MW Whic 

Eutring of the Plea but two ſhillings only, 

and not two ſhillings for every one, which 

- AE is made in afhrmance of the Common 

Law. So if one man be IndiQed of two 

ſeveral Felonies, or Treſpaſſes , and is acquit: 

25 AF} pi: ted, he ſhall pay but for one Delive 

4, —_—.. | Ps, 

As to the Councel of" Be to the Party 
ol 


"Arraigned, the Law of ' England is thus; 


Where oy periva is lod of Treaſon ol ©? h 
Felony, ahd pleadeth tothe Treafon or Felo-f You! 


ny, Not Guilty, which gocth to the Fad bel 
known to the party3. it is holden that the 
party in that Caſe thaſl not have an Mag 

jg 


"Touching matters Criminal. 13: 
iſigned to defend his Cauſe, :or alledge an 
698 for him 3 but if the party Arraigne 
tach any matter of Law to plead, he ſhall have 
Councel affigned by the Court , to plead the 
ame, as to pleada general Pardon, or 3 parti- 
cular Pardon, or to plead in Arreſt of ] Jadge- 
ment , if the. Verdict be found a 4g him, 
that the Tryal came,not out of the right ; Co. lid. 6 7 
place, as it fell out in Arundel: Caſe pete. 14, Arun- 
&d by a Jury of wilful Murder, or any other dels caje, 
matter of Law. . : 
Sir Humphrey Stafford had an Advocate Pf a "7, 5 
ſigned him concerning the priviledge of 22, ! 
SanQary , from whence he was drawn ,by 
force 3 bnt for the matter of High Trealon 
he pleaded- his own Cauſe: : -, 
But though the party Arraigned upon an 
Inditment of Treaſon, or Felony, and plead- 
ing to-the Treaſon or Felony ; Not Gmlty, 
which goeth to the FaQ, caunot have Coun- 
el ro.give in. Evidence, or alledg any matter 
for himz yet in Appeals which are-the Suites 
of the Subje& , Councel is allowed , and the 
Realon why Councel is not prohibited in an 
Appeal as it is in an Indictment may be this: 
Thereis no Appeal brought,but that of com- par &+ 
mou preſumption the Appellant hath malice Std: lis; 
paint the Apellee 3 , and . therefore if he 2-6 45: 
Judges ſhould in thoſe Caſes ſhew themſelves 
to Infiru@t. the Appellees, the Appellants 
ould grutch, and think them partial, and 
therefore, as well of the Indempnity oF the 
Court, asof the App2Nee in that Caſe that he 
be not guilty, the-.Law ſufferecth the  Ap- 
I 2 pellet 


\ Or ER OR 
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pelite tohaye Councel 3 but when a man is 
Indi&ed at the Kings'Suit', the King inter> 
deth-nothing but Juttice with Favour , and 


that is tt the reſt and quietneſs of his faithful 


Suhje&ts , and to poll away Miſdaers among 
them chatitably, and therefore the King will 
be contented that his Juſtices ſhall help forth 
the Offenders, according to the Truth, *asfar 
as Reaſon and Juſtice may ſuffer, 


Co z, Inft. Note, that in Scotland, inall Criminal Cz. 

6 ſes, yea in caſes of High Treaſon Pars rea may 
have Counccl learned, Thus much of tte 
Aſſftants. | 


, © There isim Criminal or Publigque Jadge. 
: ys the ment a two-fold Judg, one of matter of Fac, 
Judge. nd that is the Iury, "whoſe Office is to ind 
© Li, Our thetruth of the Faet the other of Lay. 
26.4. 1;þ, matters, and that is the Kings Juſtice, whole 
4.H.ydons Office is to find out the truth of the Law, 4s 
caje, 42 4. queſtionemtfati nen yeſpoudent' Tudices , Uta al 
lib,9. nuxftionem Inrit hon 're{pondent' Inratores. Of 


os es. thelc Pare icularly. fag <a ESopk 
4, | Wy. 
L. Of the Try. 
lurors ought to be perſons competent, and 

that they be ach, it is required that every u- 
co:Lic, Tor thatis returned for the Tryal of the lifeof 
«eb Mman,ought to have three my PD 
272,4, 1: He ought to be Dwelling moſt near to 


78,b, the place where the queſtion is' moved , fot 
. Lex intendit vicinnm vicini fatta ſcires 

4p LY. 2. He that paſſeth inan Enquet of Lits, 
"i * and death , ought to have Lands and Tene- 


ments, 


 Touchingmatters Criminal: 

ments, to the value of go Shillings. © _.. + 

3. He ought to be leaſt ſuſpicious, that is 

ater» BW {© be indifferent , as he ſtands unfworn; and 

| and Bf then he is accounted Liber” & Vegalir bom, 

thiul WM otherwiſe he may be challenged , and not 

nog Wl ſuffered to be ſworn, 

2 Will The Determination of the matter of fact Co Lit. 

forth by Jurors, is termed in our Law, a Verdi&, 226. -. 

asfar Wl in Latin Veredifium , quaſi dium veri (atis. 6 { 7 Ln 
And of Verdidts ſome are general , {ome tg ; 

1 Ci BY foccial , orat large : Itis called a Special Ver- Cale. 

/ may i dit or at Large, becauſe the Jurours figd the | 

t tle ſpecial matter atlarge , & leave the Judgment ©o. Lit. 

of Law , thereupon to the Court : Ot which f. 226, b. 

kind of Verdict it is ſaid , Omniz concluſio' bon; 

& veri Tudicii ſequitar ex bonis & veris pre- 

miſſis , & Os OAYY. Touching ſpe- 

cial Verdidqs in Crown matters, Vige Cro. 3. 

part. Hallawayes caſe; Cookes caſe f. 537. 


2, Of the Judge in matters of Law. 


The Judges ( that are to decide, and dif- 
cafſe matters in Law ) are bound to obſerve 
theſe particulars H. 

1. They ought to judge ſecundum allegata 
& probata * Qpotieſcung ſementiam fert Tu- 
dex, ſecundum allegata, & prohata ſerre debet. 

2. They ought to ſee, that the IndiAment, 


Tryal, and other proceeding he good, and ERIN: 


ſuficient in Law; otherwiſe they will by their 
EE Judgment attaint the Priſoner un- 

jurtly, it: RT 
3. The Court ought to be, inſtead of Coun- 
& for the Priſoner , fo ſee that nothing be 
L 3 urged 


EAT © He gs ny, Is, rr 
- 
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h 9. 3.laft, urged againſthim contrary to Law and right, 
:*9- nay, any Learned Man that is preſent, mz 
informe the Court, for the benefit of the Pri; 
ſoner, of any thing that may make the pro. 
ot ceedings erronious. 
718 ri: The Jadges ought not to deljyer their 
| "opinions before hand of any Criminal cauſe 
that may come befqre them judicially , to the 
end that the Tryal may be more indifferent 
{ecing the ſafety of the Priſoner conſikteth ig 
"I the.indifferency of the Court : And how can 
J al, 29. hey be indifferent , who haye delivered thai 
' © Opinions before hand without hearing, of the 
party , when a ſmal addition or ſubliraQtion 
may alter the Caſe? "0 
Judges ought in gIring Sentence, efpe- 
in wan. 6p Caſcs, to avoid precipi- 


1 . 


{ Lib 9% cially 
owmans tation', becauſe ad penitentian properat ito 
Hale 13.4, qui juidicat. Feſtinatio Juſtitie nove bh 
Cr on ny , inatio Tuſtitie noverca, 


TouchingiTemerity or Haſtineſs, take theſe 


ws foreign Authors : 
WK  Temeritas ot , damnare quod neſcias , (ayes 
bell Fenece, ON. 1 Fo 


m— ix —'0 
: x F 
- 


Temeritate omnis aCiiq vacare debet ; Cicero 

I. Offics Nibil temagitate turpixs ; 1d. de Na- 

tura, Nihil a gravitate Sapientictemeritate 
diriunfiius, 4. Academ, | 

 Deliberabe, Lex vult nibil temere fieri: ſayes 


ov) 


Sexeca lib. 2. Controv. 11- 
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þ lit | Hitherto of the Perſons that are conver- 
lt. fant in Judgment touching publick Crimes, 
[ py offences, Ry WO 


7.0 


in all eammiſſons, ec. are included Petit 


called Pleas of the Crown, hut they 


' Conching matters Triminal, - 


7. of the Matters of Judgments Crimie 


nal; and how they are bronght to 4 
judicial Deciſion. — © 


The things or matters. of publick or cri- 
minal Joogwear are Cauſes proceedin from 
High treaſon, Felony , or othes Miſdemea- 
nours, 

Touching, High treaſon and Felony , two 
things are to be oblerved, 6b : 

1. In antient time, every Treaſon was comm 
prehended under. the name of. Felony ( but 
not e contraz.) and therefore jn our antient : 
Books , by the Pardon of all felonies , High g's Sr 
treaſon , or Counterfeiting the Great Seal, ag,p1.zg. 
and of the Kings Coyn, &c. was pardoned, | 
But the Law now is , and of long time hath 
been otherwiſe holden : And therefore by 
the Law at this day under the word Felony , 


> E, 4 


Co. Litt, 


treaſon ,. Murder , Homicide, Burning of _- *, 


Houſes,B Robbery,Rape,@&c. Chancer 
medley , Se defendendo,, and Petit Larceny 3 
but not High treaſon, for it is not compre- 
hended under the word Felony 3 ayd there- 
fore ought to be eſpecially named;in the Kings 
Pardon or Charter. _ | 
- 2. That criminal, or publick Cauſes are 

are not 


ſo called, as ſome have faid , becauſe the £2: *-I"ſt, 
King Fre Corong , ſhall have the Suite and 
Common Pleas , becauſe they be held by 
Tx5+7M 8 S *  n_ 


fe. 22, 
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326. þ, 


Common Perſqus, for a Plea of the Crown 
may be hotdenbetwixt Common Perſons , 1x 
«n Appeal of Muzder; Robbery, Rape, May. 
hem, &c. and the King may be party to 1 
Common Plea, as a Dare impedit , and 
the like, _. 
 Butnow, how theſe criminal matters are 
brought tpa judicial hearing, is the queſtion; 
It is anfwered , that they arebrought by way 
Fo of Accuſation , and Exception, 
_ 2.07 4% Accuſation doth proceed either by way of 
GC aay Appeal , or by way of Indimeat ; and firſt of 
Appeal. Appeals. | ps | 
Appeal , Appellams, cometh of the. French 
Co, Litt., Wor ppeler that ſignifieth to accuſe, or to 
323- 5, appeal, or appeach; An Appeal is therefore 
an Accuſation of one upon another, with a 
purpoſe to attaint him of Felony, by words 
ordained for it. ' tpn Baka Ha 
Now Appeals are of three ſorts: 
1, Of wrong to his'Sncceffor , whoſe heir 
' he is, and that is only of Death, which is 


Co, Litt, 
$87. b. 


of two ſorts, of Murder, & of Manſlaughter, | 


but of Chan y , no, Appeal doth lye. 
As touching, Appeal of Murder this Quere 
! kB Ln 


Qu. Wheber Tryal of Murder by Appeal 
; ought to be 


brought in the County , where the 

fait was committed? _ 
, » Murder.,' the writ' ſha}l abate if it be not 
.\ brought in the County , where the fa& was 
committed 3 for it is againſt a fundamental 
Rule of Law, that a Tryal of murder by 
$5954 big : | | Appeal, 


Þ. It is adjudged , that in an Appeal of | 


Touching matters Criminal. 137. 
appcal , or otherwiſe , ſhall be out of the 9, 3. 
County where it is-perpetrated ; And for any re 
this cauſe, it was doubted at the Common 24, 
Law , where a firoak were given in one 
County , and death enſued-in another , how 
it ſhould he tryed? And to avoid this doubt 
the Stat, of 2, E, 6. was made. 

But it alwaies was clear, that a fa& inone 
County ought not to be tryed in another. 

Note, the Stat.cf 25. H. $8. c.6.allows that 
Indi&ments. maybe in County's next ad- 
joyning 3 but there is not any mention of Ap- 
reals ; and for this reaſon Certioraries have 
been granted , to remove Indi&ments out 
of the Grand Seffions in Wales. 

2, Of wrong to the Husband, and is by 
the Wife only of thedeath of her Husband-to co, Lite, 
te proſecuted: Touching this kind of Appeal 33. 6. 
_—_ theſe Qycries, with Reſolutions on 
(hem. | 
| Qu. 1. Whether a Wife de facto, ſhall bave 
# Appeal ? 

Reſp, Some do hold, and'fo do.1, that a 
Wife de faQo,fhall have an Appeal of the death 
df her Husband , but only ſhe that is Wife de 
We in favorems vites, and that there ne unques 

(couple en lopal Matrimony , ſhall be taken 
« jure fivictly. 

Qu. 2. Whether the Wiſe can have an Ap- 
peat , although ſhe cannot bave a Writ of 
Dower ? LY | 

Reſp. The Wife ſhall have an Appeal, where co. Licc, 
ie cannot have a Writ of Dower, as if ſhe 33 6- 
Llope , Ec, {he is barred of ker Dower ; bur 


Wet. 2. not .of her Appeal.z and the reaſon is, for 
c.34- . that the Stat,/barreth her af her-Dower , but 
on ©Fq not of her Appeal. 
23 37 Soif the Husband be attainted of Treaſon 
f.215 dr Petit treaſon, his Wife ſhall not be «©. 
36-4.6, doweds andyct.if any do kill him, the wife 
63+ ſhall have an Appeal; for notwithſtanding the 
Attainder he remained her Husband. 


Qu.: 3. Whether ſhe ought to be ſole aud uy, 


married, that brings an Appeal of her Huſband; 

Death ?. 

- Reſp. It is requiſite, that ſhe be (ole and un. 
erThe 9- married, that makes this Appeal z for if ſhe 
z ns Law. marry again, her Appeal is gone, though the 
new married Husband: be: dead . within the 
year and day, after his death that was ſlain, 

Qu. 4-. Whether the taking of a ſecond Hiſs 
band after Judgment , and before Execution, 
can binder tbe Execution of the Fudgment ! 

Reſp. Not only a Widdow , which hath 
an Appeal hanging , abateth .her Appeal, 
and Joſcth it force , by new Marriage but 
/naH. 4, 8l(oit after Judginent and before Execution 
4: © {ſhe take au Hushand, ſhe loſeth the Execution 

' of the Judgment. bop 

Qu. s What is the true reaſon, why a Io 
aan hatb an Appeal de morte Viri ? 

Reſp. The reaſon wherefore this Aion i 
given to a: Widdow ,'is not as: Glanvil makes 
it , Q#is 1932cart eſt vir & zocor z for then the 
; Baron might havc an Appeal de morte xr! 
od. + which is never granted,but her heir (hall have 
* 13h, it: But-the trae: reaſan/ why a/ Woman hat 

the Appeal de morte Viri,, is hecauſc * " 

| | | ea 
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{gain 
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Touching matters | 
dcath ſhe.is thought leſs able to liyeand main- 
tain her (elf, & that therefore when ſhe taketh 
another Husband, cefſante cauſa, ceſfat effetins 


fon, MW and her Appeal is. gone , as In Witddowes 
 en- Ml Quarentine is determined , when ſhe is once 


Wit MW icmarried, | Aa 

> the 3. Of wrang done to the Appellants them- «, robbery, 
{:lves , as Robbery , Rape, and Maihem- 

lus WM fin an Appeal of Robbery,thePlaintiff omit I Yor 

and; iy of the goods ſtoln, they are forfeit to the " **7* 


King , for the favour, which the Law perſit- 
meth the Plaintiff beareth to the Felon : and 
for that he cannot have reſtitution for more 
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The Law of ENGLAND, 
An Appeal of Maihem was brought by one 
Milles , and the Maihem was affigned in his 
ſhoulder 3-and the Defendant demanded the 
view , and it was faid, that he ſhould not 
have it , becauſc it was done de ſan tort de- 
»1.H,7, Meſue: allo it was (aid, that Surgeons ma 
23.b. heahbandcure him, and alchough he ſhall be 
tryed by InſpeRion of the Court , or by Chi. 
rurgeons , it was held be it one way or other, 
it 1s peremptory fox him, &c. 
It was held by all the Juſtices of the Kings 
Bench, that in an, Appeal of Maihem , if the 
_ " 7 Defendant pray that the. Maihem may he 
' © examined; if the Juſtices or Surveyors which 
they 'xequire , be in deubt whether it be x 
Maihem: or nat, the Judges may refuſe the 
examination, and compel the Party to put 
it upen the Country. 
Thus much of wrong done to the Appel- 
lants themſctyes, ; 
I ſhall. conclude this. Learning touching 
Appcals with thele Queries. 
_ Qu. 1. Whether all Appeals ought to be ſned 
mn proper Forfou ? 
Ki. It is anſwered, that all Appeals are 
to be lucd/in proper Perſon , and not by At- 
= jg torney , as Appeal of Maihem muſt be in pro- 
© 75: per Perſon, / A Woman, which was Groflt 
The ive, nent enſeins,, ſued this Appeal and the De- 
»ens Law. (ndant wasattainted , the Womans Apprate 
er lib. $, ance; was fecoded for the whole Terme 3 and 
/ft.z, yet by.thebctter opinion , ſhe might not praj 
Exccution by hey Councel,but "_ Fo come 
in proper perſon: therefore one 


3-Maibem, 


the Juage 


lid ride to Iſlington to her, to {ee if ſhe were 
live , and dekired Execution, which ſhe re 
quired , and the Defendant had Judgment, 
u.2. Whether an Appeal may be rommenced 


ples more then one way? +, EQS 
Frey Reſp. It is anſwered, that Appeals are 


commenced two wayes,, cither'by Writ, or 
by Bill. WE: "YE 
1. By Writ, when a_ Writ is. purchaſed 
out of the Chancery by one Man, againſt ano- 
ther, commanding him that he ſhall. k 
: third Man of ſome felony, or other. offence 
by him committed , and to find Pledges, that 
he ſhall do this with effſe& , and this Writ 
is to be delivered to the Sheriff .to be. re- 
corded. p - ee#15 1905 4 -! | 
2. By Bill , when a Man of himſelf giveth 
his Accuſation of another Man in Writing, to 
the Sheri, or Coroner, and taketh upon 
ching bim(elf the burthen of appealing him that is 
named in thefaid Writing, + - 


* * 0 


+ ſud And note, that there is a diverſity worthy 
"WH of obſervation,betwixt anAppeal by Bill,and 
by Writ : for in the Appeal by Original Writ 


It 


y At- both principals and acceſſorics, are generally Co.2.Ioſt. 


y Al charged alike, without any diſtin&tion, who f 133- 


probe t- Wd Es; "I el (22 
MI: principals, and who. be acctſſorics. :. but 
roſle Rherwiſe in the A lby Bill —-. 
't” 1 WM Appeal... I-proceed now toſpeak of theother 
bam lind of Acouſation 3 viz. by Indidtmenc. 


& V-Y Thus much of the Accuſation by way of 


ome  1ndickment cometh, of. the French word jnditment 
jadges if iter, and Ggnifcth in Law an Accuſa- Co. Lirr 
Wit fon found by an Enqueſt of za Mcn, or more /- 126. b. 


upon 


Reg. 1, 


Repe. 


Murder. 


High trta- 


ſon. 


Maybem.. 


Felony, 


Keg, 2. 


' The Law of ENGLAND, 
upon their Oaths, and the Accufativn; ina: 
tin is called Indiftementunr. And as the Ap- 
peal is ever the Suite of the Party ; fo the In: 
dictment is alwayes the'Suite-of the King, 
and as it were his Declaratiori, | 

' For the clearer underſtanding of Indi: 
ments, take theſe following Ruiles, 

_ . That there be words fo appropriated t5 
offences critninal , that they cannot be Le. 
Sally by any othet words, ot Petiphraſis; 

The word 
Rape » muſt be uſed , for carnaliter copymil 
eam , or the like will not ſerve, _ 

Co. Lit, 124-4; Co. 2. Toft; 180; Cr; 2, part; 
Fitzwilltanis Caſe, . 

. An Indi&ment, ©uod felonice , & ex me 
litia fot precogitata vccidit , ſuch a one with- 
out ſaying, M#rdravit , is no Indiment fot 
Murther , although theſe words Tantamoznt, 
Cro, 3.part, Fitzwilliams Caſe Co. 1.4. Brookes 
Caſe 39.b. 8. E. 6. Dyer 69. a. 304. b. 

. No Indictment can be of High' treaſon, 
without this word (proditorie ) Co:'3, Tt. f. 
15, 4. $95 TO HTM 

' Inan IndiQtment of Maihem(Marhenuvit) 
cannot be-exprefſed by any word, as mins 
vit , treixcavit , or the like, Co, Litt.126. b. 
| The word Feloxice , miſt he'uſed-in all 
Indi&ments of Felony ;'4nd caririot-be ex- 
prefſed by any other word. Co: Ditel * 

 FalſeLatine ſhall not quaſh an'Tnaictiment, 


S. 


. Caſe. 4 d-iqs 2ts 6.44 & 5% , ; 


Irls'tmovell 4h Arcelt-of Judgiient,y thi 


uit , in an Indidment of 


Co. lib, $. Longs Caſe. 


Declaration. 


Chol me lt* 
ees Calc, 


tine; | ; 

' Miſtecital of a Statute , beitg fatal iti Iri- Reg.:'3, 
li&ments, the ſure way is todraw the In- 
litment with concluſion contra formam Sta- 


ati, and with no Recital of the Act, Corl. 4. 


F 


43, & _ to | #77 ATP 

Every Indi&ment ought to have the Ad- Reg. 4: 

dition of the Party indicted, and his place of 

T3 Cro. 2. part. Reads Caſe, and Johnſons 

Caſe, GIO, | | | 
In all Caſes of death, the word percuft, Re8- 5: 

ought to be nſed, except in caſe of poyſoning:; 


[ 
. 


Where a Man indicted, is not convicted , Reg.6. 


or acquitted , he may be arraigned upon a 


- Indi&ment. Cro, 3-part.: Withipools 

aſe. | ; 

Where the ſubſtance of the Indi&ment, no REF: 7: 

matter for circumſtances :' As if A. be indi- For wy 

Qed of murder, viz. that he of malice pte- lib.9. Mac> 

penſed killed IS : 4. pleadeth, that he is bulges 

not guilty modo & forma yet the Jury may Gat. 

find him guilty of Man-flaughter , without 

malice prepenſed , becaule the killing of 1S. 

6 the matter , and malice prepenſed is but 

a circumſtance. Wet A Heb 
From Accuſation (both by way of Appeal - 

and IndiQtment ) which' is, as it were the 

aration. I proceed tothe Pleas of the 

Parties accuſed , which art denominated ex- 

&ptions, Now . 


Touchtng matters Criminal. 134 #1 q! 
1n IndiQment was not good, being fecermt;, C0. »- 4k 
whereas it was found only. Bills vers againſt Pl 
ne ſed non allocatur + Becauſe it was exhi. 
tited againſt 'two , and it 1s-but falſe Las 


cw 


The LawdfEN JO 
\ ' Now; the Pleasor - pong in Indi. 
ments os Appeals , are theſe $.. 

Anterfoits attaint d' un aucer offence Aus 
terfoitz Acquit , Autcerfoitz canviet ve meſme 
te Felony devant Judgement , Auterfgitz 
conviit d'un aticer Felony, e aneerfoiy a, 

taint de meſme leoffence, 


of theſe Vega in ades, 
In! \ Auterfot 


attaint d un Atiter. 
ence . L 


"Tt is a ſore faying , which ſa Mie haveW tot 


1 
- - at bon n 
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erg; 2. « at NG 4 eh Ro tar r . 
Le Dn ROT ”—_ SS ob , 
: — "I ; 
> - Seton tnoarenkinee nd n 


| to plead for themſelves , vis, That, they are nn 

| | already condemned.to be hanged , , and ak freſt 
Judgment z whether during, the attainder, MW of tl 

mW. they ſhould anſwer, to the fclouy , whereofl Q 
if j they are condemned., or to any other : And he f; 
| this plea ſerveth whers the Party condemned i the 


hath alrcady forfeited , as mich as he can for M K 
: ſeit, ſo thatit is to no purpoſe to-travel himMW hav: 
any farther. But in ſome ſpccial caſes, when} don 
there is ſome end.of it, a Man alr ' con tain 
demned 4 may be arra igned apain,  . | Reſt 
1 38 |  ..._As if a Man attaiated of 4lony, were deat 
8 0g: Inft. 2uilty of Treaſon alſo, at the time of thelffl 0 
1 1"u wid BT, committed , he may. now be put to 

"1 anſwer the Treaſon, notwithſtanding is At- 


is tam. 
| , | 7, ——_— 
P 'S . b- 
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tainder of felony , becauſe the : King thereby 
was entitled, ro have the Fe. "cy all his 
| Landes ey were holden. 


: ££" 
4 F; 
> 2% 


..H. 6.5. Otherw 
Te. . | . on 
were committed ates the. Feloof 3. Os LF, 


Ta hinge he A s Criſt; 

jeaſt , if it were after t At had of 

the felony , for then the Title veſted i in the 

Feigniours; beforethe Kings Title, might not 

be Scviſed by matter accruing ex p fatto : 

but if a Man .be attainted of Treaſon ; he * 

cannot be after attainted of a former Treaſon; 

y, Cro. 24 part. St Walter Rawleighs Caſe: 4955 
But the Queries may be; 

_ Qu, Whether in divers Appeals of Rebhery 

| vj9gainſt one Perſon , he ſpall be attaint at every 

'S one of their Suits ? 

Reſp. It is anſwered, that if divers Men Thi #9: 
have divers Appeals of Robbery againſt one, #42; Lays 
to the end that every Man may have WHEL his I by 
pow wereof he was robbed ; by mak 
reſk Suit 3 he ſkall be attaint at evety one 
of their Suits, 4 

- Qu, 2. Whether, avi of Robber doth 
le for @ Robbery done french the felony; o which 
the Party was attaintted / 

Reſp; It i5 anſwered, 6 thy Party may ih 
have his hs pp of Robbery , for 4 Robbery bps 
done the felony , whe he was at" ; 
tainted 51becauſe in the Appeal he is to have, 
by KAR his goods ;hefides Judgmnarit of 
, were «cat 


Qu 3; Fhtber 6 Moi aticinted of Petis 


| Larceny';\e Y TR Felony? 
"| for oor *X a « Mas be =? 
il * feb nry® 0 agony fo & attain 
ſ{lony., for the which b-be ſhall bave Ju ge: ene. ff id. 


bf death bel ienca ighe & 
to have another H | 
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Iigs 


ben + i , ſhall anſwer at the Kings Sui, 
to-other comm 

be was not indified at the time of the 4t. 
tainder? b Hdl Ly NT GL" 
Reſp It is anſwered ,-that per aliquos vi. 


detur quod ita, 2s well as at the Suit of the' 


Partyin an Appeal; yet ſome held otherwiſe, 
10. H. 4. That a Mari can dje but'once at the 
Suit of the King, and he that is pardoned, is 
as a New Van, all Judgments, as againtt the 
King, being determined: TY 
But note, If a Man be adjudged to his 
Dyey. 14, Penarice of Paine , Fozt, and' Dure 3 yet he 
Eliz, 308. may be finipeached for any former felony , be- 
Cobhaws cauſe the Judgment is not given for thefelony, 
Caſe. butforhis Contumacy. Fg; 24 


2, Auterfoſt3 acquit-” 


This Plea the Common Law doth allow; 
becaufe it commandeth ,- that. a \Mans life 
ſhould nor be put is Feopardy twice for one. 
and the ſame offence. But thenthe Acquita] 
mitt be of the very fame-offence,, or-elſe his 
Plea is to no purpoſe: Theretore if two Men 
be indicted of felony as principals, avd after. 

| wards by another inmenr;/i is: found, 


that die of them did che felony, andithe other 


did fclonionſly receive him ,' after:the felony 


committed 4 he 'that is ſecondarily indided; 


and arraigned 'asacccflary ,; ſhall not! be dif- 
charged : bp pleading-arraignment , and ac- 
quital upon the firſt Tnditment , for: the of- 

' * fences not ſuppoſed the ſame,, and one, but 


committed 


r felonies committed before , and' whereof 


 Conchirig matters Crimſial. 

committed at divers daies, 27. Aff. PL. 10. 
And this for Acceſſaries after thefeJony :. But 
when felony is done by force of Commanding; 
and procurement of another, he that ſhall be 
arraigned as Acceffary, may plead that he-was £4754 


the Wl acquit, &'c. though it were as, principal ; and 
viſe, W the offences were, at, divers daies 3 for pxlans, 
the Wl preveptum & fultum,, ſunt quaſi unum. fatium, 
1, is Note, in an Indictment-or Appeal of death, co.z, fnit, 


if it be found that he killed him in his own f. 213, & 
defence, he is acquited of the felony: for 214 


his WM cyer, | "a 
t he | CR I | 
, be IN 3. uterfoitz conv'> ve meſme le fe- 
any; lony devant Judgement. 


| x | 

If a Man commit murder, and be indict:d, co. Lib. 
convi@, or acquitted. of Man-Tlaughterz he 4- Hole- 
(hall never anſwer to any other Indictment, 5% tsCafe, 
ow; W of che ſame deuth , for all is one; and the ſame * 
life MF felony tor the ſame death, EY 
one, WM MHetberel brought an Appeal againſt Darby Co. lib. 4. 
vital WJ of murder; the Defendant pleaded Nan culs fol. 49: 4+ 
e his Wl pable , and, was found. guilty of Man-flaugh- 
Men Wi ter, 20d; had his Clergy,z afterwards he was 
fter- WW indied of: murder, and upon it arraigned at 
und, WF the Kings, Suit 4 and be picaded, the former 
thet Wl cony;@tion. in the Appeal at the Parties Suite, 
lony WE andit was adjudged a good Barre, ad there- 
Qed; WF upon diſcharged,,. for this was, a good Barre 
 dil- Wl at the Common Law , and. r«ftraincd by no 
d ac- WW Stature,/agd the reafon.is z becaule the Lite of 
e of- WI Mas ſhall nor-be put twice in Jeopardyfor the 
, but WF kan ones. 5! 5 os  - #1 

xn "2 4. Aus 
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felony, 


Before the Statutes of Qu. Eliz. c. 4. and 
18. Elis. c. 6, If a Man had committed di- 
vers felonies , if he had been indicted of the 
laſt , and had the benefit of his Clergy, he 
could not have been impeached for any of the 
former felonies; albeit tor the ſame he could 
not have had his Clergy : by the A& it is pro- 
vided, that notwithſtanding the allowance 
of ſuch Cletgy , he may be impeached for any 
former offence, for which he could not-have 
had his Clergy. 


4. Auterfoitz convict d'un autec 


5, 1d leſt;Auterfoitz attaintde meſine 
te offence. 


| Anterfoitz attaint of the ſajtie felony, was 
Co. 3.Inſt; a good Plea, as Well in an Indiftment , as in 
213- an Appeal at the Common Law : But by the 
Stat. of 3. H. 7.e. 1. in an Apptal of death, 
at the Suit of the Party, autcrfoity attatntve 
meſme le mort, is no Plea at this day # But 
'» ,. Incaſe of an Indiqment of death at the Suit 
| of the King 3 auferfoitz attaint 've meſmels 
mort in Appeal is a oodles | 
- Anterfoitz attairit'de murder; is a good 
co.3.tnft, Plea fo an Indi&mene ec, of Petit treaſon 
{213, Of the ſame death; for in efe@'it hath the 
fame Judgment ,and the felf fame forfeiture. . 
' $0 likewiſe a Man may be gay: 


Coihdy werters Crt * 


Man-ſlaughter it is a pm barre to an In- 
di&ment of murder 


the ſame death , and 


8 conve rſs, 
Thus much of matters Judicial i in criminal 


offences, I go on now ( according to our 
firſt propoſe Method ) to the Ads Judi. 


cial. 


8. of Tudicial As , relating to Pe 


Om, 


Touching theſe Judicial As, there are 
worthy of conſideration theſe particulars. 
The manner how Cauſes criminal are 


brought to Tryal. 2. The Judgment or Sen- 


tence upon that Tryal or Arraignment. 3. The 
Exccution of that Sentence: 4, The means 
whereby the Judgment Or Execution may | be 
lcaped, or delayed. x 

No Man is ſaid to be arraigned, but meer. *-Tbeman- 
ly at the Suit of the King , upon an Indic. "7.4 4r- 


ment found againſt him, or other Record, > _— 


wherewith he is char ed. And : there the linquent. 


Arraignment of the Priſoner is to take order; Ly Litt. 
that he appear , and for the certainty of ohs 263, a, 


Perſon, to hold up bis'hand , and to plea 


ſufficient plea to.the Indi&tment., or other 


Record ; whereupon they which \ fallow for 
the King may orderly proceed... 


2 


if the; party; accuſed of Tre 2a o Felony, 


F: . 0 his ATA OUDFRE: 


E307. as We. ay pled Not. 
oo _ allhebe rl by a Jury of 


Men, 


Er — —_—_—__—_—_—_—_— ad naar 15-5 arte nf 7 | ” 


us 
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391. 4. SO Wo TY —hbg7 mpratigs Agains 
Co. 3.Inſt. Undergo pain, fort and dure; which: makes 


14, & 317, no Attainder for the felotiyynor- forfeiture of 


Men, dwelling nigh to: the Vill ; where th 
.offenct-was comitted,ſuchMen asto the Party 
accuſed be nothing allyed, to certify the Judy, 
uponthe truth of the fa&; whichat their ap. 
pearance ,the Party arraigned: may challeny; 
peremptoziy upon his own diſſike,, without 
ſhewing any cauſe, i favorem vite, the nun; 
ber of twenty in murder , and other Fel. 


ny ; 'And in caſe of, High.treaſon , Petit trea. 


FRYE {0n, and Miſprition of treaſon , he may chil. 
165.6  Jerge to the number of 35: And if he chal. 
Co 3. lenge peremptorily above 35 in caſe of Treas» 
Inſt, 2:7 fon, or Petit t reaſon , he forfeiteth his'gouds, 
& 228, and Judgnicnt of pain, fort and dure ſhall 
be given againſt him, as one that rtfuſeth the 
Tryatof Law, by challenging 3/ full Juries, 
Otherwiſe in caſe 'of | Felony ;; for- no 
Law piverh forteiture for challenging above 
twenty; but*the*Court is to ovet-rule: the 
Challenge, of TR 10-1 
= "ga -, But FR thatin caſe of -Treaſon or Fe- 
.-,. lony, the Party arraigned "tnay challenge for 
- -juftcaufe ,'as many as he can; 15 1 
©*--- 2, But if the Party upon'his Arraignment, 
* .*. Ieaſcof Felony, refuſe to anſwer peypding 
—_ to Law, or fay nothing; he (hill ot be Judged 
7. © tobe hanged but for his contempt; he {hall 


4 


*, ” 
LR 


his Lands, nor corruption of Blood: Other- 
wiſe in caſe of High treaſon; forif the Party 
refuſe to anſwer according its: Law, or ſay 
riothing”, he 'fhall hive"ſuch* Judgment by 
Attainder; avif he had been convicted by Ver- 
#;&'or Confeffioa, © * © © 3-40 


Touching matters Triminal. 


. If the Party arraigned be found Guilty | £2 Li, 


b Verdict Or Confcllion , then he is ſaid to-39%* © 


» convicted, which is before he hath Judge- 
ment Or Sentence z and thereupon he doth 
farkcit his goods and Chattels.' - _ 

But note, that the begging, of the zoods 
or Eftate-of the Delinquent, indicted of any 
Trcafon/, Felony or other offence , before he 
be convicted and attainted is uttcrly unlaw- 


fill, becauſe before Conviqion and Attain-.© wo 


Q,2 IN, 


der nothing is. forkired to the King >” DOr Co.:.nft. 


granted by him; 


_Li-&@2:9, 


And belides it either makes the Proſecu. Ce 3-Tuit. 
tion more violent and undue, then quiet and ©” 


equal proceeding, of, Law and Juſtice would 


permit 3 qr"eM{e. by under. hand Commithona 


and agreement, hinder the due courſe of Ju- 
ſticey for- cxampAry; punilhrgent of the offen- 
dex". 

Note Enikes, that before Ide ment. the 


2069s Or. Other things ; of any criminal Caln= 2+ Of the 


not be ſearched, :Jnventoricd,, or, in any fort 
feiſed-, 


nor- after Indictment. {ciſed and re» 
movidi os taken IPA x before Convict, ON, « 
or Attaindes. | ;-/- 1 

Tihus:much.of the 'manver touching the 
Arraigament of a Delinquent 

Aſſoon: as. Judgment , or Scatence is. pro- 


nounced by tne. Judge the. Party, arraigned 


is ſaid tobe attainted., + *: mort. en'Ley :. But 


though the Dcligquent by the Attainder be a 


dead Perſon.in, Law , yet maugre the Attain- 
der , his/Body mayar the Suit of a Subjeft be # 


Fudgment 
orSentence 
int 


0.2.Trif 


Ry 


taken in execution, upon a Judgment or Stat, 13, 


4 Sc 


| TxeLawfENOLAND, 


Soc. &c. And hemay be executed for Treaſbn: or 
W": * && felony , notwith(t anding ſuch Execution bag ner 


Paſton, 2 ainſi him, | and 
Cro. 1. * 'As to Attairider , take theſe Queries, tc> MW tcl: 
ou », gether with Solutions, be. 
Cal # *Qu.r. Father there be # diverſity betwixt an WM But 
1. Attainler and an Entry into Religion? tot 
Re. There is a great difference between I Att 

an Attainder of treaſon of felony, andan En- i Þ 


try intq Religion 3for he that is attainted of Ml forf 

treaſon or felony, hath capacity, and may pur- I tain 

" oY ft. chaſe Lands to hit and his Heirss but'fo can- I 2nd 
/- 2:9 nathe that is Loder into Religion. the 
Qu, 2. When a felony is perpetrated, whether MY bet 
there be a Pj Mingtion in Lew betwixt pur- © up0 
Gafing of Layds bifore , and after - Attain- - 
or? lo 
Refp. If a Man commit ſlay; and after MW fenc 
purchaſe Land, and then is attainted, he has MW fen; 
capacity to putchaſe, | but not to hold ie; forin W iso 
that Aſk the Lord of the fee ſhall have the I dch 
Eſcheat : But if a Man attainted of felony MW ind: 
Fay ": purchaſe Lands/,/in this cafe the King ſhall © aya 
'** *  haveitbybis prerogative, and not the Lord WW and 
of the fee; for a Man attainted hath no capa- W not 

city to parchaſe , byt only for the benefit of MW che 


AR the oy 

T8 " Whether a Perſon ahetund aſter « 
Few ur «hr Hah bave an Aion of Battery , &c. 

before the Pardon ? 
A. wy Dees be beaten, or maimed, 
Co.3.Inft. 5: 4 Woman #ttHioted, be ravithed, after 
2!ſ- Pardon, they ſhalt have in AQtiph of Battery tim 
Appeatof TY YN. - | 
, ts 


But upon every one of theſe Judgment ought 


to be given , otherwiſe.it ſhall not be ſaid an 
Attainder, Tags 


Now , as upon conviction a Delinquent 


forfeiteth his'good and Chattels 3 ſo upon At- 
tainder , that is by Judgment given ,his Lands 
and Tenements are forfeited ; But touching 


the forfeiture of Lands , there is a diverſity 


betwixt an Attainder of felony, by outlawry = 
upon an Appeal, and upo 


n an Indiqment 


for in the caſe of an Appeal of deathor other 


{clony , Procels being awarded againſt the De- - co: Lite, 
ſendant, and hanging the Procels the Defen- 350. 6, & - 
fendant cqnveyeth away the Land, and after 23 


is outlawed, the conveyance is good , and ſhall 
defeat the Lord of his Efcheat: But if a Man 
indicted of felony , and hanging the Proceſs 


aainkhim, he conveyeth away the Land, and 
and after is outlawed , the 
not in that caſe prevent the Lord of his EL 
cheat, Fox in the caſe of the Appeal , the 


canveyance {hall 


Writ containeth no. time , when: the felony 


was committed z-and: therefore the. Eſcheat 
can relate , but to the outlawey prononnced; 


but the IndiQment contriveth thetime,when 


the felony was committed 3 and therefore the 
upen theoutlawry ſhall relate co that 


Eſcheat 


But note, th 


at in caſe of an Indi&ment . 
there 


Touching matters Criminal; 153 WM 

It is to be known, that there be two man- C0. Lite; 
ner of Attainders3 the one after appeara 
' andthat in 3 manners: by Confeffion, by Bat- 
tel or by Verdi&, the other upon Procefſe to 
be outlawed , which is an Attainder in Law: 


390, b, 
Perkins 
JS. 27. 


a, be 


k "Va , we 3 » 
A bh 
_” , 
, if 
Ny I) 
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The Law of E NGL'AND, 
there is alſo a difſerence obſerved; for ( 25 
hath been ſaid ) it ſhall refer to the time a1- 
ledged, in the Indi&ment for avoiding of 
- Eftates, Charges and Incumbrances' made by 
the Felon; after the perpetration 3 but for the 


Co. Litt. mean profits of the Land, it thall relate only 


0. Þ. 
TM 1 


to the Judgment , as well in the caſe « Out= 


phony £488. lawry, as in other Caſes. 


Cro. 3. 


There is a Qiieſtion' raifed' in'the Caſe be. 


twixt Groſſe and Gayer 5 viz, Whetheran Ar. 
tainder to a premunire;, ſhallthave rclation to 


* the offence for the forfeiture ot his'Lands , or 


only to the time of the'Judgment pronou nced: 
But the Judges did give no. Reſolurion of it, 
being a point of difficulty: - '' 

Note; All the Attainders, as to Goods and 
Chattels ,” ſhall- have relation- bat unto the 
Judgment given ſo that a gift, &c. made of 
- ſuch Goods: , by a Felon MO the Judgment, 
is good. - Fu 

Touching Alienations by a Criminal, the 


Civil Law ſays thus : 


:: Poſt contralum capitale Crimin donationes 


* fatte non valint ex coſtivutione Divorum See 


veri & Antonini. 

KY: quis mortis cauſa, danwntrins & _ \fue- 
rit capitis affe@us, removerur donatio'nt imperfe- 
a, quamvis caters doyationes you Popinione pas 
ne fate valeant; 0 91 6: 

_ Having, ſhew'd the Law touching Alienas 
tions, I ſhall preſent- to the "Reader's! view 
the things imply'd- at this day, both in the 
Judgment of Treaſon ap 6 FOUR. Px] 


4:18 


Touching 1 matters Criminal. 55 


I. 1 the Judgrnent of High 7 reaſon, | 


Ja the. Judgment relating to. Crimen leſe 
Majftatts , is imply'd at this day, 
Firſt,theforiciture of all the Traitors Man- Co.z. Inſt, 
nors, Lands, Tenements, and Hereditaments, 217. 
in Fee imple, or jn Fee Tayle , of whomſo- 5 hg Inſt, 
evcr they be nolden, |... 26.4.8.c. 
Alſo of Rent-Charges, Rents ſeck , Coms- 13. 23. 8. 
mons,' Corodys:, and other Hereditaments, 8. £.20, 5, 
which ;are -not- holden, for_in' caſe of High > 6. E.G. 
treaſon , the Tenure'is not material. 5 
Alſo of Uſes , Conditions (unleſs inſepara- 33-8. 8. 
bly knit to the, Perſon ) !of, Rights of Entry, «. zo. . E. 
of Lands in the Right of the Wife .: during the 6. 7,12, 
Coverture-5ob the: profits-of - Land . which ary + 
the delipquentihayzb tor. life, during his lifez of Caſe, 
truſts in Chattels Reals 3:;bvr. not of Free« 
hold. Cro:; 2+ fart f. "512+: Pl. 23s. vids, An- 
derſong, yiow\g ' Inglefeilds Caſe,'Co. lib. 12. 
f.6. Dyer 288. b, & 289. a. . 1 
Na thac Rights of. Agiqns, where the | 
| Entry is taken away, axe not forkeitable. 
Sccondly, his Wife to loſe her Dower. .. , 
Thirdly be ſhall loſe his Children, for they 
become baſe gat ignoble... ,.. - 
Fourthly,, he bal loſe his Poltcrity, far 
his Blood is {tained and corrupted , and they 
cannot. inert, be him , Or al other An- 
ceftOre;': +: po; 
Fifthly,all] b_ Goods and Chy ttels are for- 
ſcited,, &*c-.and reaſon is (fays Coke) by Body, 
Lands Coods , Poſterity, &c. ſhould be: Ge 
pull. d. 


» Extcue 
. $:0n of the 
| Judgment 
. pronouns 


L 


_ The LawofE NGLAND, 
. pulledaſunder , and 


and deftroy'd that intended to 
tcar and deſtroy the Majeſty of Government. 
2: In Judgement of Feleny. 


_— felon impliedly is puniſhed in theſe parti. 
ars. 
1. He doth Ir: his Children, that they ſhall 


become baſe an _ noble. - 
his Poſterity., for his blood 


2. Hefhall1 
is ſtained and corrupted, that they cannot in. 
herit unto him, or any other Anceſtor. 

3. Heſhall forfeit all his Lands and Tene- 
ments; which he hath in"Fee, and which he 
hathin taile, during hisife. 

4+ All his Goods and Chattels. 

- Note, that before the Stat- 1. E.6 c. 2, & g. 
E. 6. c. 11. the Wife of a Perſon attainted of 
Miſpriſion of treaſon, Murder or Felony, loſed 
her Dower z but ſince ſhe is dowable 'k theſe 
Statutes. Hitherto of the: Judgment or Sen- 
tence it ſel, _ 

In doing of Execution , both in Treaſon 


and Felony , two things are worthy of t the MW 


Reader's notice. 

\Co. 3 DR. F. 52. 211, 212. 

*. Thatit be done by the right Officer , as 
the Sheriff or Marſhal, rifan other execute 
offendours it is felony, 

Execution muſt be ws che = or 
Marſbal, according, to the Judgment 'forit is4 
maxime the Tabr of at and, Non alio mods 
art _ ſk babeat 


Puniſh- 


Prniatar quis quam ſecuns 
hs mt 


part ( 


nt, 


Party forfeiteth neither Lands , nor Goods. 


* Toychſngniattets Criminal, i990 | 


Puniſhment may be avoided or eſcaped, in 4. Of the 


vzft or totally, cither Means 
F 1, By the means of Juſtice , as Fd cog 
0 of Error , go 
i ton g's 4 
Falfifying the Attainder, be avoided 
2. By the means of Mercy , as Fo pots or 


By the Kings Pardon , 
if an 
© * erg of theſe in their or. 


2. Of Writs of Error. 


If the Judgment be erronious , both the 
Judgment and Execution thereupon and all 
the former proceedings ſhall be reverſed by 


Writ ef Error: bur if the theformer procced- 
ng, and the Execution be'erronious , the Ex» 
cution only ſhall be reverſed, © 


2. Of Falſifytng Attainder. 
To falſify in Legal underftanding is to prove Co.3. Inſt, 


| falſe, that is toavoid,or to defeat the Attain- þ 2:0 


der, in Latin F alſare, ſex falſificare, falſue fa- 


ere. 


Whereſoever the Judgmentis void, or eoram 


nn Tudice;the party is not driven to his Writ Coz. Iſt. 


| of etror;but may falfify the ttainder by Plea, { 73% 


ſewing the'ſpecial matter , which-proveth it 


dite :'In which caſe the 


It a Man commitceth Txeaſon, or felony and 
| is 


F 33533  C@hjclawof ENGLAND, 


"OY way 


is thereof attainted in due formof Law, and 


after this Treaſon or Felony , is pardoned by. 


a general Pardon , hereby the toundation is 

felt, viz, Treaſan or Felony, being'by Autho: 

Dyer 20, Tity of Parliament 1s dichingtd Erhedodied; 
Eliz 135. theAttainder(being builded thereupon)cann't 


Co. Lib. 6. ſtand , but may be fſatisfy*'d and avoided by. 


f. 13% 14 Plea, for he hath no other Remedy by Writ 


If A, be indicted before the Coroner tor the 
death of another,and that A,fled for the ſame, 


hercby are all the Goods and Chatrels of 4, 


Cce :.Ift. forfeited; which he had at the time of the Ver. 
{233 4ie given : and this cannot be falſified by 
Traverſe, If the Party be arraigned upon the 
{ame Indiment before Juſtices of Gaol: deli 
very, and is by Verdict acquitted of the Felo- 
ny, and that ke did nor fiy for the ſame} yet 
Co, Litt, he thall forfcit his Goods and Chattels : Euc 
373-9. ſucha fugam fecit may be (atisfy'd by matrer 
in Law tor it the Indictment be void or in- 
ſatfcient , there is no forfeiture, (4 


3- Of Pardons. | 
| Touching Pardons, theſe particulars are 


worthy of obſcrvyation. ' 
x.7hg Ety- . Pardon in Latin is called Perdonation, which 


#olbgy of jc derived. a per and dong: per isaPrepoſition 
the 1 Is derived @per a per 18a Prepolition, 


Pardon, and in the Saxon T onguc tor 1s 0r7or 54S tO 
Co.3. laft, forgive is thronghly to remit ,/ahd toxe-think 
t.233- is to repeat, &forkear is tobear with-paticace, 

A Fardon is a.work 'of Mercy , whereby 


the King doth r:mit , or forgive a fclonigus 


offence, 


and Wy offetice , perpetrated againſt his Imperial 3. The De- 
by WI Crown, either before. Attainder , or Convi- 44 
2 is WW ion, Or alters, 71s, 1454 ws Ufe 
bo: WM 4 Pardon ( ſays one) is twofold, one ex 3. The Di- 
ied; MI gratis Reges , the ather per Courle del Lep, *i/on of 
1n'; Ml by Courſe of Law. Pardon ex gratis, is that F440ns- 

| by WM vbich the Ring in ſome ſpecial regard of the 

vric Wl Pcrfon 4 or other »cixcumſtance,, ſheweth or 


afforJeth upon his prerogative Royal or pow- 


Touchinx matters Criminal, "154 


- the Wl cr. Pardon by courle of Law is that which 
ume, WM te Law .in equity affordeth for a light offence , 
f 4, 5 Homicide caſual, when; one killeth a Man 
Ver- WU haviog.not ſuch meaning. Weſt.Part. 2, Symb. 
4 by Tit. Indifi, ſed, 46. ie | 
1 the MW 41l: Pardons of Treaſon or Felony ( ſays 
deli: MW Coke.) are to be made by the King , and in his 
*elo- MW Name only and are cither genera], or ſpeeial: 
; yet A!l Pardons either general or {pecial,are cither 
-Buc MW by Act of Parliament {whereof the Court. in 
utter Ml forme Caſes ſhall takenotice ) or by the Chat» 
r in- Mr of the King { which maſt always be plea» 
«&d:) And theſe again ate cither abſolute , or 
under. Condition , Exception or Qualifica+ 
tion, 
| Ceneral Pardons'are by A& of Parliament, Co. 3.1nft. 
s are Mind if any of theſe Pardons be general andab- /- 234: . 
2 Mute, the Court muſt take notice of them, | R 
phich I 'hough the party plead it not, but would 
tron, Ml Valve the ſane.) | +, TN pos LP 
as io MW, No particular Pardon , be it at the Corona- 
think WE t1on or. any other, or any offence or offences. ,, ry, ate 


ERC, 


whatſoever, that is abſolute without any. cons lowance of 
dition , &*c, need any Writ of Allowance; but Pardons. 
when the Pardon is canditional by force of the - 
x ; : Aqt 
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ae” _ Che orENOLAND, 
GS. *:Inft, At of 10. E. 3c. 2. therea Writ of Atoy. 
2345 _ anceoutof ramen , teſtifying that the Con- 


235: dition i iS perfor VIZ. \urety found accord. 


ing to that A&, may be had, or the Party 
.* nay plead the indin of Curety,, Ec, _ 
\ vouch the Record: 
Touching Allowance of Pardons , I _ 
- mefition two Caſes out of Crokgs Reports. 

Firſt, upon the 14 day of November 1640 
=—_— Matthew Mennes,Knight of the Bath (whe 
pc Caſe, Was Convidted of Man-ſlaughter and had n 
1778 Clergy and his burningin. the hand was 
'' 11 ted: and-now he pleaded his Pardon, where 
the burning in the hand , and all other Fel 
nies committed by him , & alia maleſatts, be- 
fore $th of Falyla(t were pardoned : and there 
eſpecial Clauſe , that he ſhould not find 
Suretys for his behaviour , and the Pardon 
bore date 31 of Oftob; laſt, And although 
therewere many miſdemeanors by him after 
theaid $#þ = Yom which he deſerved to 

be bound to the goodbe 


by Link: who was it- 

wing brought tothe Bar, 
could-fay anything 

tey's "Cale why CI en 1 theln- 


& To miner he produced tho eas Fur 
*, n wichour ay Wi of Alwane he 
An 4 | ha 


- Tomrhing matters Criminil. - 


hut not in! Felopy.,, Whercupon: the Pardon 
was allo! 


_ Thus wich of Pardons; Fn 


4» Of Reſtitutions: 


All that isforftited to the King by any At> 
jainder. , &'ce he.-1 © reſtore by: his Chaster , 
utif by the Attajnder the Blood be corrupt-- 
ed , that muſt be reſtor'd by Authority. of 
Parliament ; ; and the reaſon whetefoze the 
King = by his Charters pardon the Execu- 
tion , and: reſtore the Party or his Heirs tothe 
Lands forfeited by the Attainder,and remain= 
ing In the Crown, is for that no Petſon hath 


thereby any prejudice, but to make reſtitution 
of his Blood, the King cannot do'it, but by 


AR of Parliament, becauſe it ſhould be to the 
prejudice of others: 
And the Rules ate: ; 


Non paterit Rex gratiam facere cum Injris, , 
& dammo aliorum. 


p bod atienum tft , dare non, poteſt Rex per 
| ſJuam gratiam. 


Lnacungne forma Priuceps aliexat, Zain 
manet Tus tertii. 

* Miorum bonores ; aliis dammorum occaſionert 
ler108 oportet. 

Note 3 Of Reſtitutions by Parliament, ſome 
bein Blood only , (that i is torriake his Reſort . 
as heir in Blood to. the Party attainted, and 
athet his Anceſtors-4.and-not to any” 
Inheritance of Lands, &c; ) and this1 is Riſt:. 

tutio @ m1, ſeciindum quid, ſew in partem. And 
| 'E fore 


4 4 IF na” os 4 
3h. 4 a . 

00 9 0 Ws , 
* 70 

s 

= 

% 

% 

, 


_ The Law&f ENGL AND; 


ſome be general Reſtiturions, to Blood, Hs. 
nours, Dignities, Inheritance, and all that 


_ -3-Inft. was loſt by the Attainder and this is Reflitu- 


tio in integrum and Reftitnere (generally ) 
nihil alind ft , quam in priſtinum ftatum reqdu. 
cere. 

Thus now ; concluding this ſlender Trez. 
tiſe with the Kings Mercy,that is convey'd to 


his' Subje&s by Pardons and Reftitutions, 1 


umbly apply to our moſt Gracious Soveraign 
the words, which Senece did once intimate to 


_ the Roman Emperor $. 


Occidere contra Legem nemo poteſt : ſervare 
nema preber tt 


= 


I ef MM a Ta 


Pa no." fr... us 
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n- BW The Author hath written ſomewhat (tou- 
7 ching the Satutes of Hue and Cry, 


_ for the better and more ſpeedy appre- 

' henhon of ſuch as are guilty of Rob- 

.  beries) which ſhould 'bave beer placed 

| before under. the Title' of Robbery's but 
it being by ſOmte inadvertence there 0- 
with the Printer has thought it not _. 
much antiſe toput it at the end of this 
Diſcourſe , by, way of Appendix. . And 
thus, the Author treats concerning the 

_ Statytes of 'Hue and Cry. 


'Y the Statutes of 13, E. 1. of Winton , 
1. 28. E. 3. c.115and28, r.c. 17. the 
Country ſhall anſwer, if the Robbers be not 
taken; DO COA . Rhee 
By the Stacnte of 427. Eliz. c 13 ate ens 
ied theſeparticularities h. 


1. That the Inhabitants'of a hundred ſhall 
be chargeable with the moyety., where a freſh 
Suit ſhall ceaſes. | 3ST nel wh 

2. Thatthe Clerk of the Peace {hall profe. 
cute the Suit : which Suit commenced , ſhall 
not ceaſe upon the death, or. remotion of the 
ſaid Clerk. of the Peace. | 
ou 3. ARemedy for tho{ , againſt whom the 

| Recovery and Execution is had , to have Cons 
tribution. 


L 2 &+ That 


vt % 
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4. That there ſhall be no penalty , where 
any of Alot ord be”; 
X 5. The Suit fhall becommenced within one 
cuenta ſuch perpetrationg or Robbery, 
or; elle the Perſon, Perſons robbed, ſhall 
nod take a on Lv by vertue- of any of the 

faid former Laws or Statutes, = 

6, That the Party robbed maſtgive notice 
and intelligence of the Robbery committed 
apap fomeof the OY of ſome Town, 
Village, or Hamlet near untothe place,where 
any och Robbery ſhall be committed. - 

7. That the Y bay robbed ſhall not have 
any A&ion, upon any of the' Statutes afore- 
faid , except he'(hall firſt within twenty days 
next after ſuch Action to be brat t, be ex- 
amined upon his Corporal Oath ore ſome 
Juſtice of Peace of the County ah the rob» 
bery was committed, whether he doth know 
the Parties that committed the e Robbery, or 
any of them ; and then ſhall become bound to 
proſecute the offenders, 

Having given a ſummary of theſe Statutes 
upon Hue aud Cry, I ſhall Ree to the Rea- 
der ſeveral Reſolutions givenat the Courtsvf 
Weltminfer , upon the Statute of Warchiſter , 
and the Stat, of 29. Eliz, The former, you 
miſt kow, -gives penalty and Remedy, the 

- heter fhews: ow the Examination-ſhall be, 
and in what time before the Aion brought. 
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he 
1. Reſolves ox the Stat. of Winton. 


A Robhery for which the hundred muſt an- 
ſer by force of the Statute of Wintes, is to @, Fl 
be done openly 3 fo as the-Country. may take 5:n1its © 
notice thereof themſelves : but a robbery dane Caſe. 6. 
ſecretly in the Houſe, the Country cannot 
take notice therepf, far every one may. keep 
his houſe as ſtrong as he will at his peril; for 
it was adjudged in Afypoles Caſc, that the Par- 
ty robbed needed not to give notice. thereof 
to the Country 3. tor it. may be the Paxty-xob- - 
bed was bound, or Maimed, &c.{0 as he could 
not make Hue and Cry to give-notice, . 

A Robbery-was done in Jauwaryprelently Ibidem. 
after. the Sun-ſetting, during day light.3 and 
it was adjudged, that the hundred ſhall an- 

{wer for the fame , for it wasconvenient time 
> ogy travel, ox to be about their Bus 
CORES 155-50 Danrl ly eorabu 

A Robbery was done in the; Momajng, ame. 1. 
lucews, the hundred ſhall not. be charged. | Ms 

It was held by Angerſon 2 and/ all the - Caſes 

ſtices that whercas the Stat, of Wincheſter. i 
ſpeakes of Robberies done in the day, before &;q , 
\ night 3 yet if a Robbery be committed in the part. K5d- 
Morning before day, or in the Evening after &!#9 ,v., 
the day, in any time of the night, in which pw 
Men uſe commonly to travel,that the hundred ,;, = 

8 an{werable for it ; but if it be at twelve 90. 

or one of the Clock in the night, at which 

time every one Is intended to be in bed, the 

hundred is not anſwerable for the Robbery. 
3: --- 
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TheLawof ENGLAND, 

Ra. The Jury found, that the Robbery was done 
pa That? poſt lucent ejuſdem die, &+ ante Solis ortuim,; 4». 
rants of +glice, Aﬀeer day-break , and before Sun-riſing; 
Hundred -4nd iipon this the Court adviſed, and Judge. 
6 Mpries ment was given for the Plaintiff, and « Preſi- 
"me. dent ſhewn Paſch. 28, of Eliz, | Rot. 136, 
| where the Robbery was done” poft vccaſium: $0. 


lis, & per dinrmm lumen \-Anglice, day light, 


and there adjudged for the Plaintiff; 
It anhoule be robbed:in the day and the 
Cos 1. Felons eſcape , Hue and Cry being made, whe- 
part- An0- ther the hunered ſhall anſwer for that Rob- 
$157 $3. bery, by the Stat. of: Winton? Gawady and: Po. 
pham- heres: that the hundred ſhall not 
be charged: 'F6r "the Star, of Winton extends 
onlyto pRotderi donie tothe" Perſon: And 
was P tincipally-made for ſafeguard of travel- 
lors. But every one ought ro keep this own 
houſeat his peril 3 for it is his Caſtle; and no 
other ought to rrieddle there: &ctherefore itis 
not reaſon, that any ſhould be charged, if 

he be robbed there. 


Robbery/done on a Sunday { ſhall be chat- 


Crs.: 5; geable fo the Country: 


v. Hun» 


x # 4 


Totiching tnatters Trimit 
2. Reſolves on the Stat, of 27. Eliz. 


By the: Stat. of 27. Eliz. c. 13. none ſhall 
have Action upon the ſaid Statute, except the @, 7... 

. £5 *'s | « ©7s 
Parties robhed , ſo ſoon as he.niay give notice /.e,5er g's 
of the ſame toany of the Inhabitants of any Caſe, 
Village, Town, or Hamlet, next to the place 
where the Robbery was done, and it they in 
purſuit apprehend any of the offenders , that 
will excuſe the Town. dey 

Adion upon the Statute of Winton, for 
that one Brook, his Servant was robbed; and Cro. 1. 
alledges that the Plaintiff himſelf came be- 2'"*- 


{ ID _2* Greensciſe 
fore a Juſtice of Place, and was {worn accor- # 142. 


ding to the Stat, of 27. Eliz. . And after 
Verdi@, it was alledped in Arxcli of Judge. 
ment; that the Servant was to be-{worn, and 
not the Maſter3.and-ſo was the opinjon of the 
Court : Fer, the Servant might. know the 
Perſons , when the Servant was. robhed , and 
the Maſter was not in company :. and the In- 
tent of the Stat. is, that he that had notice, 
ſhall be (worg/, and thereupon Judgment 
was Radon oo | bo ao at ts, oe 
Aion upon the Stat..of Winton , whereas 


C 


one Palmer, the Plaintiffs 1 Irvant was robbed RD. 
within the hundred of 68 pounds, by Perſons nerd, +. 
unknownzand had made Hue and Cryaaccord- Hendrexl 
ing to the Stat. and one of the Thieves were 4 9%ne 
taken ; and the faid Palmer had made oath be *'* 3% 
fore ſucha Juſtice of Peace, of thefaid Caounky 

next. adjoyning.te.the (aid hundred within 

20 daies, before this ART Ongh » bg 


TheLawoef ENGLAND, 
he did not kgow any of. the Parties, who roh. 
bed him", that the ſaid hundred had not made 
.him pay recompenſe, And upon Not-guilty 

leadzd, Ye at the Bar this Terme, 4. 
found for the Plaintiff, it wag moved in Ar. 
reſt of Judgment, that this AQton lyes not, 
becauſe the Phintiff himſclf was not ſworn, 
that he knew not any of the Parties, who did 
the Robbery ; for it is not ſufficient, that rhe 
Servant who was robbed was ſworn, for by 
the Statute of 27. Eliz, the Party who brings 
the Aion ought to make-that Oath, and it 


vp WAR: WS ihe D WF" 
s £F {6 | 
F 6 ' 


bed onght tohave brought the Aion , and 
- then his Oath would have been ſufficient : But 
when, the Maſter brings the AGion , he him- 
{lf ought to be ſworn, thathe knewnot any 
of the Robbers, otherwiſe he might not bring 
it 3 and therefore the Aion yes not, But it 
was reſolvedby the Court ,” that! the Aion 
welllyes for the'Mafter, and that the Servants 
Oath was ſufficient, for it is properly in his 
notice, that he was robbed, and did not know 
any of the Robbers, und the Maſter knows it 
not that he was. robbed, , or who were the 
and it would'be inconvenient , if the Maſter 


, ſhould not bring t e Aion, but the Servant 
\ might releaſe,or compoutiior diſtontinue the 


+, Suit, andſothe Maſter ſhould have the loſs by 

his falſbood, therefore the Maiter (hall bring 
the 0 beta nr dar his Servant , who my 
robbed , be his witneſs : whereupon it was ad- 
Wed or tePlinan, 


R # 74 & # 


Action 


. was argued, that the Seryant who was rob. | 


Tourhitgamatters Criminals — 169 

Aion upon the Stat. of Hue and Cry,ſup- | 
poſing that he was robbed in ſuch a High way, 
in diviſis Hundredorum , and that he gave no= "PE 
rice thereof to the Inhabitants of the Hun- gry. 
dred:near to the Place where he was robbed. Fer, v. In» 
Aﬀtex Verdict for the Plaintiff, it was moved, bitantes 
in Arzeſt of Judgment, that this declaration - conn | 
js not good ,. becauſe he doth not ſhew,, that Spehar p 
- the High way is withinany Hundred, Andin 675, 
truth, it out to be:given to the Inhabitants 
of both Hundreds, and:ſo be diyers Prelidents 
that notice was given in the other Hundred , 
to the Inhabitants of that hundred; Sed zov 
| alocatur 3 wherefoxe it was adjudged for the 
Plaintiff. | | 


Hue and Cryaade in the next Vill adjoyn- cro, 3. 
ing,, though it were'in another County , is part, Tuts 
goodenough;.for a:Stranger cannot know the *f7,.v. Inv 


Grifin of Countys.;. - 1p 


Vide Cro« 3- part. Merrik, v. Hundred, de rar. 
Ropeſgate 399 ' Jin ©: 

Action upon the Stat. of Winton of Hue Co. +. 
and Cry , and ſhews in his Count the ſaid Sta- Part. 4n- 
tute, and that ſuch a day he was xobbed of fo id TB 
much within that Hundred; and that he made ,F Lewk- 
Hue and Cry : and ſhzws according to the our 187. 
Statute of 259, Eliz. And that within 4odays | | 
betore the Action brought , he was ſworn be. 
fore fuch a Juſtice of Peace, that he was rob- + 
bed of ſo much, and did not know any of the 
Felonsz & that as yet the Defendants had not 
taken any of the Felons, nor (atify'd him con- 
tra formam Stat. predidi. unde Afio accrevit, 

Atter Verdict for the Plaintiff, it was _ 
taat 
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that this Declaration was not good , becaufe 
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the Action is founded upon two Statutes, and 
both mentioned in the Declaration 3 yet he 
concludes ,” contra formam $1atnti predidi, 
whichis not good 3 and the Court thereupon 
doubted , and appointed Preſidents to be 
ſearched 3 'and after divers Preſidents of this 
Court, and the Common Bench ſhewn unto 
them, wherein ſome were Contra formam Sta: 
predift; , and ſome Statutorum predifforum: 
And the Court held that the beſt forme was 
Statnti predidi. For the Aion was grounded 
only upon the Statute-of Winton, which gives 
penalty, and remedy ( the other ſhews only 
how the Examination ſhall be, and. in what 
time before the Action brought , otherwiſe 
he ſhall not have the AQtion) and Statuti-pre- 
dit refersonly to the Stat. of Winton, which 
ives the Action thercfore the beſt form to 
declare is Contra formam Statuti predifii, 
Thus much of the Satutes tquching Huc 
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Juc 76 hat ne Ac " makes a Felon  AC- 
* ceflories may —_ | ceſfories-are [bil in- 
. in, what.nots..,..123| cluded, 
The ſeveral ſorts of Ac- Rules t 
ceflories, .'. 124| .ſories. © + | 
Accellogiee : ..by the Where an ; Ac 


[ Common Law. what. | ilty of 
\ 124g &: 125. * Wo unahn, a when 
Acceſlories by crane the principal. al of Fe- 


Law what,/125,126|... Jony,  _.. 1d. 
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Where ; Common Where the Acceſſory 
Law,or Statute Law| ſhall not be tried, if 
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_ the Principal hath 


his Clergy , or be|The 


pardoned. 126, 127 
Writing of Letters in 
favour of a Felon 
will not make the 
-Darty an Acceſſoxy., 
bf 

InſtryQing a Felon.to 
read will not make 
an Acceſſory. 129 
Perſwading Witneſſes 
not to appear will| 
not make" an Acceſ(- 
ſory. 


.cellorzes. 12 


"+. 
as | Af aye... 


The derivation of the 


Word Afﬀray', andfv 
"the diverſity * 


' ewixtit and an 'A(C |- 


129 


KW rs... 'þ 
The” ptiniſt chef a nfTh 
fag ad 193. "1 


What: "perfne” 
boun to part” 


The Table. 


# 


129, 
Queries touchirig Ac-\ 


be} 


'are | 


fra aCs- 103 
punifhm nent © 
. thoſe, that refuſe to 


part Aﬀeaies. 103, 
104 

Aﬀraies inquirable in 
—_— 106 


The Deſcription and 
Derivation of an 
Appeal. . 136 

Who may, and who 

may not Appeal, ac- 

cuſe, ec. I21 

Where the Wife {hall 


the death © theHulſ: 
band', and where 


not. 137, 1 138 
cre, the BY, fhall 


AE rg.” 
_- 


A 


the ought to be Sole 
and unmarried, that 
brings an Appeal. 


The taking of a ſecond 
in Husbandafter Judg- 
ment , and before 
Execution, hinders 
the Execution of = 
udgment. it 238] 
Ai Ape ought to be 
fon. 1406, 141 
Appeals how - many | 
ways commenced. | 


Appeal by Bil, and 
dy Wii #@A 


Apyrover. 


may not be an Ap- 
Prover. _ 


138]. 


| 


.} quent. 


Who may , and who | 


v8: $23 | 
His Deſcription, 2b. | 
Where none can be an | 
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Where a Mart appealed 
by an Approver, and 
thereupon kept in 
priſon, may be Bai- 

led-by good Syre- 

ties given. . 122 


Aſſemblies. 

Afeniblies unlawful , 
how darigerous int 
former times. 110 


Artdignment. 


© 141 | Arraignment of a Pri= 
ADiverſfity betwixt an | 


(oner what. - F49 
The manner of \Ar- 
raighing of a delin- 
149 


Attartder. 


| 
71 

'Where a Man attainted 
reſts,and Executions 


| for debr. I5T, 155 


| Enery 


ſhall be able ro Ar- 


152 
A diverſity betwixt 
pane of Lands 
fore, and after an 

> Attainder. | 1b. 
A Perſon atrainted of. 
ter a Pardon, may 
have an Ation of 
Battery , Oc. done 
4 ig the Pardon 
ranted,; T. 


The ſeveral forts of At-i 


tainders.  __ 153 
A difference betiwixt a 
Perſon attainted,and 


_ convicted. Ih.\ 


Where upon anAttain- 
der of Felony in an 


Appeal, the Defen- 


dant ſhall forfeit no- 
Lands 5 but thoſe he 
had at the time of 
Outlawry pronoun- 
ced, ſecus 1n an In- 
didment. '- Ib. 
Attainders as to Chat- 
. _tels, ſhall relate but 


The Table. 
Entry 1nto Religion. | 
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unto the Judgment| . {- 
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pronounced. 154l- E 
TE nn Diff 
Battery , ar 

What it is. BN, 50 

Who may chaſtiſe and 
correa ina moderateThe 
manner, 1 de 

Where a Man may re-W - 

turn blows in his} Wha 
own defence , or infl- en 
the defence of ano-ſ in 
ther. ----. 51 m: 

Where a Man may not 
return or give anyſWhe 
blows -in- his ownfl. gl: 
defence. 14.8 on 
Bribery. Whe 
co 


Bribery what. 94Þ] th 
It m7 comgrnty no 


| an 94 g " 
It -. may be commuted} 


by one , that isaJu- 
_ dicial Officer, in No 
ccles 
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Cf | Feelefiaſhica Court. )JA Chamber of Innes 
| 95 - of Court, or Chat 
— WDifference 'berwixt it | cery is a Manſion 
and Extortion: 97 | - Houſe. 67 
| wa To break an Houſe, 
6c Burglary. to the intetit to beat 
and _ another, not Burgla- 
rateYThe Etymology, and| ry. 68 
_ definition of it, 64, [Houſe breaking. ' 68, 
65 5 69,70 
"i What ſhall be ſaid an 
r inf} entry into & break-| Burning of Houſes. 
ano- ing of an Houſe, to: 
51 make it Burglary. Its Deſcription. 72 
' Not Th.| What ſhall be. ſaid 
any Where it ſhall be Bur-| Burning of Houſes 
ownfl glary , though but] to make make it 


doth enter. 
Ib. 
Where a Man may. 


commit Burglary , 
04 though he breaketh 


11. one 


tea; not the Houſe. 65,| 

> de- 66 | 

\ OH ſhat ſhall be iid a 

| "Manta Houſe, the 
\ breakine whereof| 


© makes. 3t Burglary. 


6, 67 


| The Table. 


| 


Felony. 73 
Where the Burning of 
an Houſe, without 
an intent to do it 
ſhall be Felony, and 
wheren ot. Th. 
The Burning of a Mans 
own Houſes is 'no 
Felony. 


7374, 
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Caſes C Erimijab, 


Why Cauſes Criminal] 
| | ny. 7 ow 49 


| ate called Pleas of 
the Crown: 135; 
x36 

How the are bro 


The Table. 
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"Where ia Homicide? 


a Phyſician , and 


Where Covert Felo: 
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to a Judicial hear-| In what artienlin the 


ng. 136 


Challeriges to fight. 107| 


Challenges of Jurots. 


What fiuniber the Par- 
ty may challenge, & 
what not. 156 


Chance-medley, 
What it is. 


fer another by 


another by misfor- 


| benefit of Clergy is 

|  takets, away at this 
day... 
. Clergy 128 


Counmfivh 


When a Mar is faidf 
to be convidqed. 15rf 


' Camel. 


tune ſhall. be mur- 


One Trained Souldict (FIR whey a | 


y Prifoner may k 
in caſe of tn | 


1278 
A Rule roucting this 
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The Table. 


ot; Council allow'dinAp-| - ficer. . u56 
42. peals, but not in In-f Where it ought to be 
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